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POO: 

PA 




SOC: 
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-HH 

« M1$C; 
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Oe^tNSE INVeSTXGATIVli stRvice 
/ NATIONAL AGENCy CI^CCK 

. A 

T. ■ FBI •CENTRAL RECORDS SYSTEM 
RESPONSE TO AN AUTOMATED INOICES RECORD CHECK 
(DOES NOT 'INCLUDE A FINGERPRINT CHECK) 
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•\790 
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NR: 





SEQUENCE NO: 
ORI NO: 


J476132 

Usoisoooz 
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An Applicant t>iZ hvettigation was 
cofKtuctod in 7 _ ~ C0‘**^Ainln8 ^ V"' 

the capticacti ifKhvkIoaL Tho iosuIU" 
cl |IU» ’••tvcstiuoiion w«/o lurni$hod 
tft Hio v/ ttilB Hoii5«. foi douHod tesulU v^r 
livostisatlon. you «fc /oletiodk ^ f ^ 
f ■ . Mtho Whin HniiiA 


IS 0 f ^ 
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js only*. 





luvccUP.t"^^^« 55. requosv 

cwst, te 5'>^’ ^ p'lvlolo“* 

lOoiV.U * nccosoory 
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•0903246610* 


A SEARCH OF The Al>TOMAr£nip.ENTRA 
JaTEQ no IB LNTirTAnLE'i 




OF FBI HEADQUARTERS 
NATION PERTINENT TO YOUR IN>7UIRY 




BASED UPON’ciynTySUgMlTTEO 
RY. THIS SHOULD N0T”8En:i 

1 


AND LIMITED PURSUANT TO ESTABLISHED 

BE~C0RS1Cerep-a^~a-cu:akancc- p y n ic-r oi. - 


b6 

b7C 


PLAINTEXT 


TELETYPE 


URGENT 


J 


} TO SACS WASHINGTON FIELD - ENC. (4) (BSII) 

NEW HAVEN 
CHICAGO 
SPRINGFIELD 
ST. LOUIS 
BALTIMORE 

FROM F(m THE ACTINCLDIRECTOR FBI W. MARK FELT JtCT: G ASSOCIATE 
DIRECTOR 


ROBERT HEROI 



12-11-72 


NEXT, WITHOUT FAIL. 


//t 

SPEtlAI; INQUIRY, BUDED DECEMBER EIGHTEEN, 




^ WHITE HOUSE HAS REQUESTED EXPEDITE INVESTIGATION OF B^' 

l\\ IS BEING CONSIDERED FOR PRESIDENTIAL APPOINTMENT, POSITIO^NOT STATED. 
^ BORN MARCH ONE, ONE NINE TWO SEVEN, PITTSBURGH, PENNSYLVANIA, 

V AND RESIDES ONE FOUR TWO HUNTINGTON STREET, NEW HAVEN, CONNECTICUT. 




Baker 

CaiUhaA 

Cl?veiaA4 


SINCE ONE NINE SIX TWO HAS BEEN ASSISTANT PROFESSOR AND PROFESSOR, 
SCHOOL OF LAW, YAIJi UNIVERSITY. SEE WHO'S WHO FOR FDRTHER BACK^UND 
DATA. 

NEW HAVEN IMMEDIATELY OBTAIN COMPLETE BACKGROUND DATA COVERING 
ENTIRE ADULT LIFE, INCLUDING IDENTITIES AND LOCATIONS OF ALL CLOSE 
RELATIVES AND SET OUT LEADS AT ONCE. FINISH SOCIAL SECURITY NUMBER 

- J*" ^ ^ flDERAt BUREAU Pf 

TO WFO FOR IRS CraCK. / . ^ COMMU{^!CADO|^^^^ 

9206 

CrEtfeOTE 


t. , ' _ 

NO^: ’ ''^Request received todaji^ jefoxn White House. 


CUvelaAd S 

•BFEI'6 IS” 


Gebhatdt « 

JeAkiAA t--- 
MarakAll . m m 

DHY:cld 

Burvia 
S'dyara 
Widt^ta 

teU« Bopni ,p«,c 
M r« 

Mr, Armstrott^.# 

KwilC; MAIL ROOM a TELETYPE UNIT [ 




(/ 


nf^o 12 i97e 


RETURN TO MR. 


ROOM 1258 





nmsciTfi 



ps-icrf)'»>r!fr 


ryccA*=f; 




xerFrubF, 

■n . >fi'\rj.'ns 

ab’(,r.'r. 

UDP‘'-ir t.ii- j,',' . 



TELETYPE TO WASHXNGTOK FIELD 
BE: BOBSRT HBBGK DOBS 

CHECK BEC0BD8 OF ALL APPBOPRIATE BARS AMD BAR ASSOCUTI(RT8» 
IHCLDDXKG ABA. 

DDE TO DBOEMT MATURE OF BEQUEST, IT IS IMPERATIVE BUISSO BE MET 
WXTBOOT FAIL. MO DELAY WILL BE TOLBBATSD. 

SPIN. 







•1-22 (Rev, l;22>60) 

Federal Bureau of Investigation 
Hecordfifi ranch 



■ i Ngme Searching Unit - Room 6527 

L } SgxvicgU nit - Room 65,24 

’orwtfAjj 
^^^AttenUorT] 

E^2^turn to 


U 


Supervisor R 


oom 




Ext. 


Ty pe of References Requested: 

^^^BegUlor Request (Analytical Search) 


^^3a 11 References (Subversive & Nonsubversive) 
dZ!] Subversive References Only 


c 


c 


D Nonsubverslve References Only 

3 Main References Only 


Ty pe of Search Requested: 

1 1 Restricted to Locality of 


j 1 Exact Name Onl y (Or: the Nose) 

i 1 Buildup i I Variations 



FILE NUMBER 


SERIAL 




PLEASE EXPEDITE 


J MEMORANDU 


%■ 
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THE WHITE HOUSE 

WASHINGTON 

December U, 1972 


TO: 

FROM: 
SUBJECT: 
Subject's Name_ 
Date of Birth; . 


Robert H: Haynes, FBI: 


FBI Investigations 
BORK, RobertH. 


3/1/27 


Place of Birth: Pa. 


Present Address:_ 
We Request; 


142 Huntington Street, New Haven, Conn. 


X 


Copy of Previous Report 

Name Check 

Full Field Investigation 


The person named above is being considered for; 

White House Staff Position 


X 


Presidential, Appointment 
Position with- another Agency 


Attachments; 




REMARKS: 


REPORT SHOULD BE DELIVERED BY FBI TO: 


/ ENCl 


9206 -/ 


ENCLOSURE 


f ■■ 


b6 

b7C 



b6 

b7C 



i t 


\/-A 


BORNINO 


^ trtet fcwyer. ^Airsrtar: h, Urts - 1 

>*r. I, 1937; $. tfanry rhiUp aM Elttat>«tV <Kim« \ 
kl«) n.C It-A., Chgo, IMt, Jftfk. 19Mr m- 
Ctair« pQvkIson, Jum 15, X953r c»03reiH^ltob«t 
Chart** C., Kll»»n B. tp fn. huf. 

1953; and mem. firm Kbilamt, CUls, fiousCos. 
Cbaffetl A Ma»tert. On;<i., I95V«3; isw. pwf. 
YrtI* tfiw «oh.. 19P3“65^ frof, Jjiw. 1965—*: Served 
with CSMTlt. 194 V4A. 50^52.. Home: lit Kunting- 
toft St., New 0ar?n OdSlL' 


iVyrii **oJand).* SeTT CuRta* ami Margaret 

G. 34/ <KauffmanM B ‘ ^ ' - - 


t in Kant faOioloigr, 1»4^. ^ 2" ' **»*• rh: 


•b. (reslaa. Cermany (now 


ii.<;v «. n.-u< ^ ^ K HF , atudeiig ItreRlaa. Iteidelberg, Ziirirh 

JeaiMMfl*. Km-MW If.’ »hmta> , ^ iSlam Cih^^ onim : I1il> , CoeUittgen U.. 1907; DSc (him.),, 

jJv. ^YiJU r.S. Tore^ h iW»fol If. Bug., 192S; MA.. CimhrWge t\. Eng, 

«im.. 1941; reseaivb m-lentiRt i»e Nemmim f^xt: DSc. (ho5.), forileaQX T., I94S. 0\for4 C., 

ifnml.. 1943-44: aw.mneit ma.tt.iw <4 r^a?\‘h w-ijn*' iM4: Df. w. nat , Fmilmrg V , 1957, Eerrm V., 
in- wheat *m9.efen*r rwimt, - F«nKfuit ti.; LL&. »kfinhurgh i\, 1957; Dr, ing. 

fcittfO litterwichmiil il«-Me}rr.miw«f4 *te NW» f (horn). Stntfgait Tech. l\, I960; DSc, (horn), 
Mcxfc’o. ^ I.ia.mir4 •«<**•'; Dilo I’., 1941. Xrtmvla roftemty. 1941; Dr. wr. 

^grt, Iftstr fan , tteolnient rttarton ami aww« naj, (honorarji'), Frankfurt VnUer^nty, 1944; m. Hed- 

turn govt, arwf farmern uf Tlivinrfa. M«£^. wig Ehrenberg. AugtiKt 2. I9«, cha(fron«*4rene 


Opera fa., also solo appearances Lm Ancelei hieitt awma 1. Mmn.. I.MV noKeft, 1921; guest lecturer at Mnstiachuwtts 

fhgo Eiiffalo, MorrfwV rfeOA orctall DoiMn^Wtwl 6t&en Jn^ Tech., 1925; »oke* l^w. fsmbrldge t\. Eng., 

U Seala.-Maafi. Italy to Flnmma, 1955. to Irish 1 ■*<■•*.* 1933; guest prof, Indian Ifwt. Science, tangalore, 

Legend at Soiahurg Festival; debut Met, Opera Na7. founctt C«mmt Wafit 1035-34; prof, natural phitosophy, 9:dlnburgb, Scot* 

Kouse, 195$. Designated Kammersgngerto. Home* Dtstingulfflmd Setvico mmWL- rattan, I^J5; citJH mud, ii»34-33. emerttas.^ l953-*«^ Decorated Stokes 

9405 WIenachl. Swttwrt,ind. Office; car* Eric named m Iiowvr Otktenn of Sonnm medal. Cambridge, 1934; Macdougall-Srisbane and 

Scmon, 31 W. 57th St., N Y.C. lun! tod-dT CUdv. 190$; Intemat. Agronomy award (tonning-Victorta Jubilee prize, Ko^'al Soc, Edinburgh. 


ieMVv* — VI. s,vi»i>r,T. Uirin. 

C,'So.* 6il.V 1949 ' nTD to’>livch 0 U»«' iW SOttMAfl, Abrahem. rt-nm. evec. com. ftorniim »ertto. Gorttmgea. Copenhogco. Stockholm, 

m. Hannah Levin, jlme 2‘i! 1947: cbHitrenU^ttilda' Stores, far.- OTTk’*: 13300 M,wt T»ato Ay.. 

Martin. System tnc. Mneriniuj'. wivrv *822?.* ^ad. ScL Author many books and articies, mortiy 


w»M» Av^. X9«Z-«»; u capL, iP40-ox; pres. Am- ---y tv.*. **- 

Med. Servic* Corps. ACS. 1950-54. Mem- Am^ Docih. Ind., 1942-A4; pres.- CUaen* »nnk A Tnrtt C«^ hibfted major «mphic exhbns., 1925—'; ope-man 
mentatioii IohI. (pres. 1964), Awn, Computing Fark twice. EL, 1914—. ftes. Fiasa tird counott shows Internat. CoU,. Springfield. Mass, 1949, Cedar 
Machinery.. Am. fsychoL* Assn., Phi Iteto Kapp^ Am,, 1960-62.. Served wtth rsN’t. ?aPMJ» A« AsgiK, 1949. Corcoran Gallery of 

Sigma XL phi Gamma Ma. Author; Comouter aS 1943-46^ Recipient Sifeer Fever award Foy J^its Art. Wafdiingtjto.' 1941.- Mus, fine Arts, MontreaL 
plications to the Rehaviorat Science*,. 1962' A»- Am., 1962. Mem. Am., IJl. (pimt dlv. pre*.) bonk* fan, 1943, Grand Central Art Callene*. N.Y C., 
tomated Language flocesHing, 1947. Asso. CR^ edSK assn*., tT*., Fork Ridge chamber c^m»«efce. R^ 1943, Smtthgonfai^ Instn , Wa*«hlngion. 1941, Currier 
tor Informatioiv borage and Retrieval 1943««»-' lartaa, f3k. Contbr.- articles profl. Jourt. Home: 333 Gallerv, Manchester, l945. Connoisseur Gallery, 
editor Information ScL Books, tPdi**' book Capri Tefrac*. Wheeling, III. 60000. Office; Citlrens New York City. 1950, Tappnn Zct Art , Center. 


>*». editor jourrEdj^^ Dau""’prwe^ing.-* tome' lankl No.' l N\1vy Hwy"^ ^ 1 W3; ^ locturer Sweet Briar Coil., 

* 1X507 NaUonaX Ilvd., Los Angeles 00064. fORMAN^ Frank, astronaut; b. Gary'lnd, 


Mary Jane' UonetT'k^^^^^ Vri57: g^id; l^SAF Aerosp^e Bochester. 

EUzabetA Hennlnger. Apr. 4, | 938 ; childreiHl-Xrura m., Susan Rughee: cMUtren— Fredrick. E^ 

K., X.. Richard S. Banker. BuQer Cwnty Commd. 2d It. VSVF. luftanred tbrou6h> 


Nat. Bank, 

Starr Ernst 

American . 

Ows., 1959— V 



Commumiv Nel^b^W XouM.'p^^ Wot* *<?b., 19^63: ’now astronaut with Manned ««» 

elder) 4- Mason. Xome: B B. 2. Bos: 1 12 A,< South ^»*ll 


SyNan Dr.^ Mundelein. ms iSS ** ♦’■w 5^/, Auduixm Artist*. Botarian. 

St.# Cbgo. ' " LOoaae cpjdjfij remtezvous »ith Gemini 4^ Deconited Di<“' ^melnped methoibr chromatto wood ewulpture; 

Hnguiihed Service award NISI, 1945, .\ddress; creator Rotary Family of Peoples (cliromorfc wood 
•*• --- scnlDfwre), Author articles on art, AdOressj 197. 


B. Broadway. Nyock. N.Y, 

BORNCMAlklt. Alfred, educator, metaSurgbit ; ¥. 


Bell* McCttlK>ug\ 23, i/^^vYYJ'nTA iKr Home: 1344 Ardmoor. BlrmingJiam; SdiT^R^* 

M* IO(»«T77 «{ >1300 M.rt. T.-.., A,.. 17. Jm 


^^ond prop^le* and bhigs. smc* I'MJ-L mgr. . ?^^***^5*‘^^'*^*'^****^ ijc^cWfe ileiene J'wf. *At»g, 2. loiw; ehO<b^nH^Pe-_ 



v'leT AeVomce; wVs~ S^., Chicago. F^"^Found^‘l^^i--*^^^ <»«W. co-e<btor ‘Metals Technology W54>J 

Nob , May 14, 1900: p- William Bmokbaven Nat. Ub., 17^41—^ Smved attli I^Mt. /rjfi ‘'*a m ® 

M, (amnburf) B.; student V; Colo., 1942-45.- Bertplent George Mercer Award FxroL 

D, 1941; U.Litt, Columbia, 1923. m* 2d, Bart^ ^ Am.. Am.- tnst. 

Boss Dodge. 1945; children by pwioua fti«t Sett.. A.A.A.S.. Am. Cltfil Lfliertie* rnloit Nantucket Yaclit. »omc, 

Harold (deceased), DonaL Diana 7^1. research ecology of pine, root grafting, 69 Cate* Af., MontdaSr. N.J. 



iq 27 ’" 2 r” Atonal writer Phila. Morti'<-. J®*** tenrSng surgeon. 1938—: hon. nmik surgemv Be«- 

Morning Sun. 19 J 7 - 45 , eoiiiWMj^er • Ulwartan. 1944-50. li»*r»nnft, 1950—, Mem. Am., urmetion Hoao ; initr iHiriterv \ort)me>irprii f' Me 4 

big Ledgiw. 1929 -L 3 ; lit' and e M n . Cotliolic (com. chmn.) lihrare awns. Democrat, sch , 1914-52 PreX ThT Intd fheo und Vook 

l.edgera, fbila , »M*S7; «ajt wriW Ildttor: Periodical KoMlng* in f/even CoUege U* County* 196^-«4 H?iA 


£cl«*^?S^ield?^Mass??^l9W^ Si^ten B<t, Cligo. 60634, War II; MT<>. Recipient WRtinguiHhed' AMmnns 

C^^ » 4Alekinder>v architect:’ b. Ban award N. Central CoU.,*l963„ Diplomule Am. Bd, 

xSTbl siiperJh^ Co'JW* Francisco. M9R; AB, V. Od., 1922. MA., 1923: of Sumen?.' fellow AfS.; mem, \ M.A. (speaker 

fnAK Mass., 1963—- Tauaslg traveling feMow, 1923; certincale Am. ho. A-U). fhgo, fport pres.), HI. med, socs , 

rsNRF 191^ Recipient Westerners' Fontamebleaiv ' 1928; student Paris Painting fhgo. Surg, ^(oc , Surg. Roc. Rome (1 h«U, WorM 


Buffalo award for best nonficlioiv, I957;‘ Seeo^ ACads.. 192A Designer.^ John- Reld^ Jr. W24-25, Med. A»in.. m Chi, Scgtihard and ftliwle, Liithcran. 
I iSy KaSo B<L's^^ book award, 1957. *>^<« Galefr Howard, A^bfreMi: 4665 W. Peterson 


Columbia Jkiurtaltem Alumni award, 1942; also Cehron A Boss. 1925-30, Bhreve. Lamb A HarmoB, A*., Chgo. 66644. 

J.4in Burrongim a*ard and medal. ISiii S „ tORNBOlOT. WaBac* John, lufg.^ fo.- exec.j \k 

Meimiuft Consertotion Writing awar4, 1967, .Mem. Peoria. IIL. Dec, 2X, H«i7; w. ioim and Pairtiftf* 

lid Gamma Didu, Nigma Delta CM. Masort.^ Club: ^ * Kafherine (KoW) R.; stwh-ut V, IIL, l<»35-29: 

Cenfiily Assn. (NeW \ork). Author; Heap* of &dd e^*. We^ Cbelm*- m. Fodeleen M Alleft, June 17, 1939. With tacer- 

(veme), 1922; Rocky Mountain Ttpl Tale*. 1924: cons.^ piJlaf Tractor fo., 1938—, y p., 196.1— «. Mem, 

Valor 1934* Wapiti Pete, I9W: What I* America? AfChtL Record. Afchri, Forum, 1931^6; prof,- Am. Bw. .Metabi, Am rirshiamw Assn. Mason. Ro-- 

(Ploy. wttVn»Uto Chinning). 1942: America 4* Am^-' mf* „ J«ceenhelm lartnn. fluhs: AmiTh'o i lUmlon, Eng.); U < 

101?^ A* American Year. 19 1(H 11^ Wtow. 196M1, Mem, $nft Franclvo Art Comma., •■ ” -- - * 

Si^Fitfon S n 1957; TV ^cbtL league N.Y.. 1930. C. Valentine Kirby award. 

AZlet tMvell 1957' The Enduring Pattern, 1959; N<K' Cbl- cfipl. A.I A., 195L award of high honor. 

The Seventh Winter ificiioo), I960: The Dog Who I9W ^fellow At/;^em^An Franrieco Plannlni 


Cercl* 


dn Imuptune (Gn>iio1g», yVance); IVuitiy of |i*o- 
ru; Amefh»an (Geneva. s/itzerUMi). Ibur-e: 135 
K. Ouk ridf <T.. Pof-^m /uu, Office; nwf N.i;. 
Adams Si.. Peoria* U 6l#)3. 


erme ir^ayV ^ 

The Youngest Slicpberd, 1962: When the l.egend* (pro*. 


• Soft Franetteo Art 
n. Taw Sigma Delta 


Die I96*l* Bumhal of the Seasons, 1944; King oC Aidh^; The^^eA-Advmitecturi to Mexico, 1937; 
SiMin^ MounUm 1*^4; f»mttr>'mao: A Summary A linn fop f inhermoB'* W’bnrf (fof'^San' Framr 


p.|tJCR,jUMi/ Lawrence. Jun. co. exec.; 
^''^uiie 17, n. Benjiimln ami 

. . - B ; if 1.. ColL WiMWt er, 1 9.5.1; 

-s<iiini* vioiinwm i'»«i » iiu..vrj.„„«. r Wharf (for Sa» Fran- MJLA.r /.idumWiw l;^V| m. 

S Mil? iS ttiir puWmlied cisco port Authority), 1941. Home: 263d Great 5:..^^;**' ri,ibhcn-i-R»Hmli| Uwreric*. Lbulii J.. 

A lS2Tf««^ lUr., »« r«nrl« U. <>m«: 7^i;fcJa«iOTCct 

TomiIiI* volley. 1934) Halfway lo Tuiilierime,. 19.1 *: Bt.^ S.to Francisco 11, 

fliriatmtui Plants, Hi6d; Country )aliiorts Boy. I.ri6, .. tORR, 


imry,- P«64-66; yp., ae»««ry Gen, Rcki|,u«tfWf 

I N’.y f . l946*-*i^ Served wPh 11$. A^, 


Cl.riHfmtu» Plants, lii6d; Country lehtorw imy. toRR. Harold Josepn, 1955 57 Fellow W * mem 


Ir 
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il 


A 

\ 
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plaimtbxt 






URGENT 


12-12-72 


SPRINGFIELD 
ST. LOUIS 
BALTIMORE 

FROM FOR THE ACTING DIRECTOR FBI W. MARK FELT ACTING ASSOCIATE 
DIRECTOR 


ROBERT hero: 


NEXT, WITHOUT FAIL. 


•l^^ORK, 


SPECIAL INQUIRY, BUDED DECEMBER EIGHTEEN, 


I 


REBXnrEL DECEMBER EUEVEN, LAST. 

WHITE HOUSE PUBLICLY ANNOUNCED ON DECEMBER EIGHT, LAST, BORK IS 
BEING CONSIDERED AS DEPUTY SOLICITOR GENERAL OF U. S. 

DEPARTMENT OF JUSTICE HAS REQUESTED THAT IT BE FURNISHED COPIES 
OF REPORTS OF INVESTIGATION RE BC«K. ^ 

SUBMIT RESULTS OF SPECIAL INQUIRY INVESTIGATION 
TO REACH BUREAU BY BUDED. THEN IMMEDIATELY PREPARE REPORTS IF ^ 
NECESSARY AND SUBMIT THREE COPIES OF SAME TO BUREAU PROMPTLY. 




Cl^vf Un4 
i I Conrad 
lljOalbey 
rOebhardt^*^ 

4onkiAa r 

^arakall .■ 

$oyara -i 

^ Waltort - I — 
' iCfle. Room m 
K inley 


DHY:cld 


:aisr?;TO 5 f 

pM 




Mr, ArmatroftA 

'NofUAfli 


f ' M ! 

* ^ J u J. 


MAII^BOOMdl TELETYPE UNIT 


not recofuST' 

JAN 31 1973 


RETURN TO MR 


•^ij/ 


. ROOK 1258 


(Ed. 1-2044) 


UNITED STATES GOVERNMENT 

Memorandum 




PARTMENT OP JUSTICE 


TO * Director, Federal Bureau of Investigation oate: 12-12-72 



POSITION 

Deputy Solicitor General 


OFFICE OR DIVISION (Location) 
Solicitor General 


(CHECK ONE) 
□ EMPLOYEE 


APPLICANT 


TYPE OF POSITION 

SENSITIVE □ NON-SENSITIVE 


ENTERED ON DUTY 


TYPE OF APPOINTMENT 


Q Please institute the usual character investigation in this matter 
^ and forward copies of the reports to this office* 

□ - Please furnish results of Name Check and search of Identification 
Records prior to completion of investigation* 


Standard Forms 86 are attached* Please return the original signed 
copy with the final report of this investigation. 

□ Name Check made □ Fingerprint Chart attached 


□ Please institute a name check of this individual whose Standard Form 
57/86 is enclosed. The Fingerprint Chart is being forwarded to the 
Identification Building. 



□ 



Please discontinue the character investigation in this matter. 
Standard Form 86 submitted with our request should be returned to 

this office. 

RECORoSj"" 


23 


JAN 17 1973 


f- 


# 


5 9 JAN 24 (973 



^ .e* 


AL5HABETICAL 


-Law.\Sy Coejflju cn'}^f^iaA *nd Dreg Abose. 
$01 I^tbSt, N.W, Wasivg D.C 20006. 


BONOVrrZ, SIOXDON M; Lect TesttfJe 
■Unay, Seiiool of Uw. (215) IX«-6300. h. 1937, 
Solgtctt: TaxaJoti, Federal, (S) ftiv. Pine., 1617 
LaadTttle Bk%, Pbik^Fiau i91ia 


B(X1KER, RUSSELL E. Lect Uoiv, of 
Rkhffload.Tbe T. C W>Uii,ro$ Sebod of Law. (703) 
' 2S5^336. b. -1899. Sd^ects: Legal P^ofeasioa. 
Retired Exec. Dir, Vau State Bar. $ Roslys Road, 
Riebaoad. Va.' 23226. 


, .BOOKSTAVER. DAVID R, Prof. Uaiv. of 
Piltsbttfgb School of Law. b. 1905, BA. 1926. 
CorncUj !92S. YaJe. Adooitted: Kew York, 
1929, Kcshsch Ass*u Yaic. l92$-29; Assoc,, 
Tiylor. BUac, Caproa JMarsK 1929-34; Priv, 
Pxic^ 1934-33: Paxtacr* Stepbeas aad Boolcsuvcr 
193342; Aixy^ O.PA:. >94243; Spec, Att>,a Dept 
of Justice, 194347; Ptof, r aad JDcait Awcnc^ 
Utiiy„ 1947-37; Prof„ Uaav. of Pitt, siacc 1957, 
Sutjccts: FIoMln^ <S>; Pcrsoxul Property; 

Prc^>crty;' Taxaxion^ fcderali Trust A4- 
oufiistntio^ ^); Trusts cfid Estates. Kew York 
WiHs aad Trusts {>$rUh Fin^ar end McQuaid}^ 1949, 
196U 1970; New. York WiJOl Maaual(wi/A finger) 
1956; Pcoxtsylvam Will MaatuJL 1 96t Member; 
Coif, Summer: Uaiv. of Sa CaL 1962; Umv, of No. 
Car.. 1964; Cal^ Hastm^ 1967, Rcs-Cbosult., N.Y. 
Law Rev, Comm, ^95^54, 1963-71. Trustee, D.C 
United Fun<U95^56. 


BOOKSTCLM, EDWARD U, Lcct Albany Uw 
Scboci Union Uaiv, (518) 4344)136. b. 1925. 
Subjects: Partner, Koba, jBoobtein and 

Karp, 100 State Street Albany, New York. 


BOOMS, ROBERT TABOR, Ass*< Dean. Univ. 
of Denver College of Uw, (303)753-3656. b. 1944, 
A.B., 1966. Dartmouth Coll: LD. 1970. Univ. of 
Denver. Admitted: Colorado, I97 Cl Foreign Tax 
Mgr, The Oates Rubber Co„ Denver, Gda, 1966- 
70; ^Placements Dir., Univ, of Denver, 1970-71; 
Ass*tDean, since 1971. 


BORDEN, DAVID Lect. Univ. of Con- 
sectxcut Schod of Uw, 


BOREN, GARY L. Assoc. Prof. Washington 
Univ. School of Uw. b. 1936. BA., 1957; LLB.. 
1961, U.CL.A, Note and Comment Ed.. U.CLA. 
L Rev, Admitted: CaHomia, 1962.Priv.Prac., Los 


LIST OF TEACHERS 

.Angdks, Calif; 1961-61^P^sX Prof., Wash, $t 
Louis, I967-7I; Assoc nvL, since 1971. Subjects: 
‘ Oil and Oas\ Taxation^ federah Taxation^ Stott and 
Lo^\ Waitr Eights. Member: Coif, 


BORGESON, EARL * C, Librariart Harvard 
Univ.; Uw .Sdiool b, 1922. B^,U • 1947; LLB.. 

1949, Univ. . of Minm; BA. Uw Librarianship, 

1950, Wa^iu Seattle. Admitted; Minnesota, 1949. 
GradL Student School of lib. Science, Wash., 
Seattle, . 1949-50. AssY. Librarian. Waslu Scaidc. 
19^ AssX Ref. Librarian," Los Angeles Co."Law. 
library, 1930-52; AssY. librarian. Harvard," 1952- 

Librarian, smcc-1954. VS. Navy, 194346, 
Mdnber: ‘AAX.L. Pres., 1963-69, Summer; Umv. 
cd PbSppines, 1^; New Ydk Univ, 1967. 

^ Consultant Asia Foundation, Survey of Asi^ Uw 
Libraries, 1963.* 


f BORINS, STEPHEN, Canadian Assoc, Assoc. 
' Prot Osgoode H413 Uw Schod, York University, 
(416) 635-3113- b. 1934: LLB^ l959,Toroota eI 
Famdty of L Rev., Toronto. Admattcd: - Ontario, 
1961, Uw Oexk, Cf . Justice of Supu'Ct, Ontario 
(Trial Div.X 196142; Assoc, Crdl Borins A 
Gdderg," 1962-67; Partner. Borins & Gdderg, 1967- 
69; Counsel Borins, Gdderg & Birenbaum, rince 
1969; Assoc Prof, Osgoode Hall since 1969. 
Subjects: Civil froetdurt: Crimmal Uw; Criroinal 
Procedure, (S); To/tr; Tri^ and AppeUatt Practice. 
iS). Cases and Materials on Canadian Civil 
Procedure {with Watson^ G.2>.), 1971. Member: 
Advocates Soc Consultant Ev^eacc Proj., Ontario 
Uw Reform Comtau since 1969; Consultant 
Canadia n Radio-Television Comav, since 1969; 
Dir, Canadian Judicial Conf, since 1970; Mem. 
Area Com, County of York Legal Aid Plan, since 
1970; Bencher. Uw Soc of Upper Canada, since 
1971. 


f BORK, ROBERT HERON, Prof. Yale Uw 
School X203) 4324836." b. T927, BA, 1943; J.D.. 
1953, Univ. of Chicage Managii^ Editor, Od.^ L 
Rev. Admitted; I12in<^ 1953. Res. Assoc., Univ. of 
Chicago. 1953-54; Priv. Prac, New York Gty. 
1954-55; Priv. Prac., Chicago, 1955-62; Assoc. 
Prof.* Yak. 196245; Prof., since 1965. U.S.M.CR- 
194546 and 1950-52. 1st Lt. Subjects: Constitutiarud 
Law\ Antitrust On leave, 20 Jam to 30 June 1972. 


BORMAN, PAUL DAVID, AssY. Dean and 
Prof. Wayne State Univ. Uw Schod. (313) 577- 
.3952. .b. 1939.. BA. 1959; J.D., 1962. Univ. d 
Midt; LLM., 1964. Yale. Admitted: Michigan. 
1963- Staff Atty., VS. Comm, on Civil Ri^ta 
Wash, D. C, 1962-63; Ass’t U-S. Atty, U.S, Atty- 
Eastern Dist. of Miclu Detroit 196445; Vice Pres- 
and House Counsel Borman Food Stores, Detroit 
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BOSEXSICL 
of .Students. Um> 
:53-240S.b. 1^1. 
|4<4. Univ, of C 
law OerL Josria 
<X;l^6«S47i,Avv 
Chka^ lUU 49 
Wj5iuD.C,rI969, 


BOSH^OFF. U 
l>can« ladLina Univ 
r^l2L337-4630. b. ; 
lUrtard, Admitted 
Priv. Prac.. 1 
Tcachisg Fellow, I 
W4vt>e State 195^ 
%*#MXiug Asv*<. Prof 
A^yc<. Pref*, I9b3-t 
Deamsmee I9<>9; VV 
6 7, Subjects ; Coni' 
ttuijcn; Stcurtjits / 
Texas. 1^; New 


BOSKEY. JAV 
t nrv, Schod of U 
1^, Princeton Uj 
ILM* 197];Lond 
Admitted; New Jc 
iVftd Res. Ass*t U 
l%dU Indunapohs. 
fndanapL^hv June 
^d*ae^eAlard 
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latcrsatioi 
Tons; tr 
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Au'tt.; Soc.forS:u 
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t KiWhi 

f 5*4pcfic« >M $4 II 2 TV^wf. N Y .C. iWi 149 consecotivi pcrtoraMacei, •ppc*fe«i>»si 

t6 CO/M •hdw. nvmerovB one mftn TV shows U.S., 0\ 

frttaift, )i4. eAf s^«m<nt ^slsco Thes^o. London, 1957; lour Bmisli 
B V N4f |s!os, 19}S. N Z.> AwtHkh** Thailand. f.l„ Hon| Kong, 19dJ* N*l. 

i«»J Hsti Sch , 1924; «hsnn fub, servvf CARC> i959. Aw«r4«4 many h^oon for 
• Ak-i '^, comm*ndperf<y5?vc<\Vfor«kmgs#ij4fby*lf»inilies Of Sweden and 

«e#« CovMv County pcnmarlc.* Amntest Man in Mjj|||||^95t; ComediaA ^ Year, 
.«*', B^'ffnLvf 1954. dec<!baie4 Royal Order OenAark. 1959> 

irr* W Call $ro(h«rhood auard. 1957; TV father ^^Kr. U5I. $ 

’♦O'* v#A f*u**4e« 

•*> %f , |#7x?'fc,fr<a BOSCCN, BJORN KROCH, finance co eaee,; b. Aandalaness, 
*’*v - e*rc W. Noru ay. Sept 22. J937; a. T ruls Krogh and Helene OUllease) B ; came 

Bd.nrgra Isereen 10 U 194$, nawaUzed, 1957; #.$^ V, Wt$., 1992: MB Harvard, 
t 2d V 9 Bergen t999. fH. Kathenne Ch^abeth Shaq^, Aug. 15. 5964; X dau.^, Kaia 

Hjnp ♦ 1945--; Helene. f«ancjaJ analyst Cen. Blecbic C^. Lynn. Masa.. 1992-94, 

uttiMi. I ooT, mem. $uie v.f , portfolio mgmL fmanCuJ Frograms, lac« Denver, 1996^9. exec, 

nwa^d N Bergen y founders Mut. Depositor Co^.* Denver, 1999— v also dir ; v.p„ 

0 Lav rnedal Civic 4^, founder Orowth fund, foundera $;9, f undr v p. founders 

Chrwttana and Secunoea Corp<, founders Income FwndL >le«, 

V J , 1900, hon M p., fhila.'>Balc.> Washington Stock Exchange. Mem. Denver $oc. Securwy 

A«iM (hfck fahaa^ Analysts. Sigma AI^a E psilon. Kome^ Jill C Alameda Av jj^nver 

t«:ae*aack. M 0^901. ^ g0209 Office: Nat Bldg Denver CO $9202 

. ..... , BORCLNICHT, CRACf; art dealer; b. N Y.C.* Jan. 25. 1915; d. 

|E.b«von, N J , S^ 4, jamuel L. and Jeanette (Salny) LubeU; M A , OrfumtKa. 1 937. student 

* ^ ® ^ ' Andre Lhote. fana, france, 1934; m. Jack Borgenicht Jan, 2^ 1931 

Re.atJOi>A (4tv. 1 954); chjid«*e»Jan, Berta, Lois, m. 24. Nortnan Sacha, }t^ j^y 
17, 1959 (div.); m. 3d, Warren Brandt. Dec. 27, J960, Dxr.. owner 
Once BorgenKhi Oallery. Inc., 1951-: adviser Tuppcrware Art 
r^’ i .v ' * found. Scholarship and Bus. Meets the Am, Young fres.* Orgn. One 

*•>' exhbns mchide Laurel Gallery. N, Y.C, 1 947. 41. 50, Fhilbrooks 
^ Everhart Mta., Scranton fa.* 194$; group txhbns. 
Hor»r 172 buuivan bt include Nat Assn. W'omca Artists. J94g. 49. L'Associacioft NatiOfiale 
des femmes Artistes Americaines, 1949. Iniemat W’atercolor 
w A-.,.*!,..-, Exhbn., 1949, 51; 1953. 59. Contemporary Am. fa»bng, 1951, N.Y. 

Artists, W3, Whitney Mva. ann. exhbn., 1954, 
k vaTs AQuarelles Contemporames aux futs-Unis. france. 1954, Mar^a 

1 awJTa <»ir i »k# rfrv Jackson CaHery. N.Y.C, 1 955, represented hi permanent coHecttona 

•» iTkA r,rl i9xa1x\* fhilbrook Mus., Iverhan Mus. Recipient first prize watercoloe 
l%so-45 L* L*iK Women Artists, 1949. Mem. N.Y, Soc, W'ome* Amsta, 

u v*k Borneo Artists. Art Dealers Assn. Am. Cub* Artists 

TiJJ. mWT- X’ C< Y.C.>- Ho**-. »» e «* S« >««w Ywk Gtjf NY 1002* Of5c,; 

SwMm WH SiMisoa A* New York City NY JWU 

fe^.ii Aif *0*CER. HVC»> DO.NAID, tjrmer waBty «««« K Utfwooi. 

nUort, »»^S‘IW- J2- lW5:t WaUrn &Jw«4 Alee Aimeiu (McCune) 

cnars ^ Am Soc C E Duo««o« LV U fiRS.; in. Gladys ftlcrton. 1935: 1 dau., 

Mu Tau Beu ^ oil Nancy Jean. With feoples Natural Oas Co., ftfis., 1B22-70; chief 

ii4e Dr Sale Lake Citv accoununit. 1934, asst, treas. 1934.42. creas., dir.. 1942-51. v.p. 

' 195 1*54. exec* V p. 1954.55, pres. 195^70t rru exec, v p, operations 

Consol. Natural Oas Co, 1993-94. pres., 1994.99, Chmn. chief exec. 

, 1919: s Kaarto and 1999-70; dir. fitts». Nat. Bank; Mem: AUegheny Conf. on 

1937-45 Community DevH. Bd^ dim.’ Suburban Cen, Hosp..Mem> Am. Caa 

n#V.om. feb. lO. 195^ fresbyc Address: Blackburn Rd RD 4 SewicUey f A 15143 

i^^E^uVep^ Am *Aaii! BORCES, JOROO LVIS, author, educator; b. Aug, 24, U99: ed. in 

fc« Opera Suie Swiuertand, aiso Cambridge (Eng ) and Bueno# A^e* (Argentina) 

uAhoim.Svcdefi: guest vm\s. fotwtfy prof. EngUsh and N. Am, Ki. Buenoa As-ei L\; now 

t, State Opera Vienna Nat. library Buenoa Aires Rec^iient fremio de Honor. 1991, 

mwsic Served CO sr. 1st f<mdo de les Anes, 1993; co-reci?»ent ftnx fencentor, 1991; named 

W Liberty 4th class ^^n. kmghc Bnk Empire. Mem, Acad, Argentina dc Lecraa. Author: 

cross for sci, and arts ^ Enfrente; Cuademo San Martin; Hiatona de la Etermdad; 

Denmark Offiett Antc^gia Clasica de la literatura 'Argencma; (with MargarAa 
0022 Ouerrere) El Marm Eierro; La f oesia Oauchesca; El Akph; El Jardin 

de Desidenos oue se bifuyrcan; Inqvusiciones; Otm li^ttisiciooes. 
i-Y C .pct J, 1919; a, H»tona dc la Etemidad; Ktscona L'niversal de la Infaaua; fervor de 

Civil Engrmg , Co^oper Buenoa Aires; f icciones; Labynnthe; libro de Cielo y del Infiemo 

!y«s* 1 940. ED., Johns (poems). 199<^ El Kacedor, 1990; Aaiologa personal. 1991. Addresa. 

cch , 1951: m. Audrey Mexico 594 Buenoa Aares Argentina* 

iSias EUkOtt. Andrew 

oa.uonc«vN.Y.»U.E BORCILM. JAMES UNCOtN DE.lA MOTH£ sculptor, 
ra Co„ 1937-43; widr phocographcf? E Stamford, Conn^ APf- 9* 1912; L John Outzoo and 

cavil engiwig. U. Md* Mary (Montgomery) Bl atudent Lukm MA Acad:, San AnoonKx Tea, 

LS. f Oktgrad Scb... 1925-27, ValkyfW yo.) Ranch ScE, 1921-30; wud^ sculpture under 

civ*l engrtiig Stevens father for 12 years^ ab^ in Ewope. 1929, 31; », Loue&a Jones. Dec, 

rd mechanics. 1991—^ 19. 1937 (d^. Nov. 1993); chddreo— Anna Mary ApnL James 

►;v^pfo(.Technische Outzon; m. 2d, Mrs, Richard Ellsworth, Apr. R 1994; 

!♦: K». exchange prof. children— Richard, fauL Robert EBsworth. Apprentice W. Tex. fub, 

aa. VIS piof. Air force Ltdities Cow Abilene. 193 1; w«5i Mt Rushmoce Nat MemL. Black 

' ua biophysica Martne Hdla. S.D.» 1932-vv charge measitfemetis and enlarging models, 

v» prof Techmone 1934.-3$. apptd supt. MeoX by Mt Rushmore MemL C^mn.* 1 931, 

>4. dirs. Kreialer-Bofg apptd. KU^?tor «o complete MemL following Ea fatiier*s death. 194^ 

nemgrttshed Alumnus mem.comm%.«1990-*;app(d,&upt,by Nat, Park Service. C.E Dept, 

r»g* $eUowAAA.S« Imerior; tecE adv. in carvmg worlds largest known sapphires tt 

E^trmg Edn, Sigma hkeness Wasbrngton, Jefferson, Eisenhower; executed statue Ow 

:»4^ to Matnx-Tensor Lady of Lonetow La Bahia M.ssion, Golia4 Tex* bust fres. ^Iwson, 

rdiM^tural Analysia. near Keystone, ED, Hon. mem, Unc^n SesQUiceniennial Commn. 

Matria Tensor Trustee Mx Rushmore Nat- MemL Soc. Black Hilta, Rapid City, ED. 

« Structural Whoopmg Oane council Girt Scouts UE4 mem. Beeville Oty 

« TO Bt Hoboken NJ Council. 1955-91, Mem. So. Tex, Hereford Asan^ Oub: Roury. Has 

1 exhibited coke photography work » talons at Milw* Rochester. N.Y., 

^ N.Y.C.J colored photographs used for covers of This Week and Sac 

lychol^isc E Milan^ Eve. fosc Auth^ My fachcrY Mountain. tW5. Home and Office; 
Harlingen tX 7155^ 

. M A. 1949. fh.D* 

«**Lynn. Kmc Lae. BORCtUND, WILUAM HOLT, newspaper exec*- E Muskogee, 

, resear^ axsOs Okla* feW 9, 191E a. John and Nettie Gertrude (Holt) B.; grad, 
Rwxxcjl Saif f^d* Muskogee U. CoE, 1 934; AB* B.E » Joumahsac U Okla,. 1936; m, 

^a, N y., 1959-91; OnJee Katfecfihe W'esc Jan. 9. 193$; childr^— -Kristin. John, . 

4oc*oK>gy. Salesman, Ortffin Wholesale Grocery Co* Muskogee, Okla* 1930-32; I 
'll!! o Newspaper Enterprise Assn., Inc* 1939-s successively mem. I 

stafl^Orve* Southwest bus, mgf.,Danas>. h^west mgr.. Chgo, I 
Cleve*. 1949-93 n' gen, sales mgr.. 4993— v v.p* / 
\ t Sock* Aaan* 1953— (. Menv |^n cof&mn* zonmg bd. cicy ^ker / 

CUE 1954-92. Mem- Nat Sales and Marketing Execs. Assn* ) 
Lk«cs,Chib</acve. (pres. 1955-59XftSigmaEps»l0fw Kappa / 

' Rupert Sigma. RepUilicaA. freh^ (trustee). Cuba: Cleveland Athlete. \ 

Canterbury Golf (Qevc.). Home: It fepperwood Lane Pepper EAe 
IMO M $» Cl«v,U«l OH 441U 

ott twills CO, e««M«r. 4A.U Mick. «». M-^, 

mj. 1 , prot lo-tk, ckmi, *CJ*. Deirnc teH.Tecl. Addraw: Dept 

M*0*I>«»*«»MTeckDetK»«MI«l201 

»».’ 6»»«« **K* Omik, 

>«»»»M»efh»wA WorU4t«nl<t.OtBc«UlkMdDodt*$»Om,h,K»(ti02* 


lEeNtvon, S J , Sepc 4, 
h ftovg. AM. PhD, 
t. v€ pacific Relations, 
4v«dk>4l.fe*earch asso. 
#, 4492*. lectt. Peking 
e»a>e, IV 95 . Mem. Am. 

Author American 
♦4i7, The United States 
Moewr 172 Suhivan St 


•Creator. V AmeHcan 
tDunn) B ; B S.. U. 
LE Nok *. 1945. Engr. 
tft coAV.SaU Lake City. 
Et Lake City. 1950-53. 
. 1050-95, dif-C-UUK 
aewaige >4 orks for Utah, 
♦Pmn . 195E57; dir. 
tcML t99$-70, Served as 
ffg EdnyAm.Soc.MiL 
Brvearch found , Am* 
U ofka Assn, ti ater 
T engrs^Am Soc.C.E., 
Ta*. Tau Beu pU Chi 
liivde Dr Salt Lake Oty 


S4t'^t9(9;t Kaarto and 
1937-45, MEc* 
“* RwtgbVom, f eh. 1^195^ 
acimsAt. 1945-48. as 
ioum m Europe, Am* Asia, 
as Mc« Opera Co.# Sui« 
Sancaholm, Sweden: guest 
SSR, Suie Opera Vienna 
nwr WMSiC Served CO sf. 1st 
i Crews of Liberty 4th class 
hurt cross for sci. and arts 
-nhagM Denmark Offiett 
WC22 

.EVYC.pct El9l9;a, 
E m Civil Engriftg , Cooj^ 
Bkjyns, J 940. ED* Johns 
ac Tech , 1958: m. Audrey 
VichKSias EUioti. And^w 
"r posiuofi c«v N.Y* U.E 
oxoes Co„ 1937-43; widi 
<9 c»vii engrmg. U. Md* 
n*. LS PostgraE Sch* 
v9 ctvil engrmg Stevens 
mechanics, 1998—^ 
v^ pfof. Technische 
|4n%: K». exchange prof. 
* VIS prof. Air force 
low m biophysics Martne 
B51 prof. Techmone 
r 94. dirv Kreialer-Bofg 
fXa6(ng<«tshed Alumnus 
erg* EeUow A A AE , 
Soil. Eetrmg Edn. Sigma 
>4-c»4m to Matnx-Tensov 
ancediMructural Analysis, 
frfv, lSi42. Matiix Tensor 
"P9R Modem Structural 
me XTOBt Hoboken NJ 


ak psychologist, E Milaih 
k tCmr Mil B4 came 10 CE* 
1047. M A. 1949. Ph.D* 
Lynn, Kim. Lee. 
4-5b kkte , research a&sOs 
,*<* RwxseJl Sage found* 
l«u,.a, NY* 1959^!; 
-^.enmn depL sociology, 
b (urns 40 bus and govt, 
n etfjor Rsnd McN^ A 
• ^8 fetfow Am PsvehoL 
em Soc* Vt Sock* Aaan* 
b Aasn. Editor SocioL 
nK cw-oditor Handbook of 
9'^o/X. yOMTk Home Rupert 

> Capenhagen, Denmark, 

^hse tUrhimgcr) B4 eA 
v^amvjMar |7, ^953^ 
♦rwaeeAkf, chOdmn by 
raUeeit L.E Ctbzen. |94L 
suge. 1922-34; studied al 
B m hienna and Berbn wcK 


erf the Phoenix, 1999. The Oscar, 1999, The Dirty Dozes, 4998, 
. Wizard. 1971; also appears on TV, surred Ift McHale'i Navy, 
Recipient Oscar for B^t Performance of Year, 195E Served wiOi 
USSR. World War U. Mason- Offite;9390 Brighton W'ay BeveiW 
Hois CA 90210 

BORG OX IVIER. CtORCE pnnie mirnsze* Vfh&a; b. VabeKa. July 
5. 1911: eE Lyceum and Rwal L*. MaltJ^^ DjUtt. Elected «o 
Council 9f Govt, 1939, to Legislative mmister 

Works and RecoP<t*‘uc&Ofl. 1950-55, lesj^B^ppcwition, t95E5t. 
prune mimstei' and minister Econ. Plannfeg and EVnance. 1992— >, 
minister Commonwealth and f gn. Affairs. 1995—^ Leader Nationalist 
Party. Decorated kmghs Grand Cross Order of $1. Sylvester and 
Order plus IX (V'aocaa). Address: Auberge d* Aragon Valletta Malu* 

BORC$TEDT,DOVClASvCarw>iusj;‘editor.V Yookem. N.Y* Jan. 
I, 19U; s. Kenning and Jennie (Klou> B4 atudenr E Kent SdL 
4927-29. KiverfOrd CoE, 1929- 31, Pa. Mos,.Sch. Art. 1932; *u Jean 
MacLatchie, Mar, 2b, 195E Cartoon editor Sai. Evetung Post. 
1940-42, photography t^xtott 1945-93y ed^nal cartoomst Kmg 
features Syndicatei 1994—. fhila. Evening and Sunday BuS* ) 998—; 
cartoons exhibited at Mua. Modem Art, Met, Mus* Berksl^ Mua* 
PittsfteWl Mass.; Icclr. at vnivs* 1994—; represented permanent 
collection Syracuse 4j. manusceipt collection. Served wuh AVE 
494 E45, Decorated Bronze Star medaL Legion <rf Meiu. Mem, Awn. 
Am EditonaJ Carttioftists. Nat Cartoonists Soc. Home; Valley forge 
PA 19481 Office.*^ EditOrtal Offices Phila Eveduig and Sunday Butt 
Philadelphia PA 19101 

BORCSTRO.M, CEORG ARMXL educatpr. scientist;^ b. Gustav 
Adolf, Sweden^ Apr. 5. 1912; a. Agot and Anna (L^sonn) B4 B.S*4L 
Lund (Sweden). 1932, M E, 1933: D.Sc* 1939; m, Greta Ingrid 
Svomback; children— tars. Oerd (Mrs. Ane llnderX Sven- Came to 
U4v. 1956. naturalized. 499E Asso. ppot plant physiology U. Lund. 
1940-45; head Inst. Plant Research ai^ food Si^ge. .K^khamn, 

i Research, 


Sweden, 1941-48, head Swedish fhJJt. food Ptreservation Research, 
Ootebwg. Sweden. 194E59, prerf. 1 95E59;prot food scL MicK Si^ 
L„ 1959—. Prof, geography, 1999—. Recipient Intemat. Socrates 
prize, 1998. Distinguish^ faculty 'award Mich, State- 4j^ 1999. 
Fellow World Acad. Arts andEcis-y Royafr l«« KeaRE Aov 4aj^ 
Nutrition. Royal Swedish Academies Engn»E and AgiL Scis^ metn. 
Inst food Technologists. Assn. Am- Ceograpber* Am.. Soc, Plant 
Physiologists. Autiiori The Transverse Reacuons of Plants, 1939; 
Japan's W ortd Success in joshing, 1994; The Hungafy Planet, 2d edit, 
1997{ prinoiple# of food Science. 2 vote* 1 99$; Too Many— A Study 
of Earthte BiC^ogica] Ximitaticms, 199R Edbiior*. fish as Food, 4 vote* 
1990’94; Atlantic Ocean fisheries, 1^9L Home; 45S0 Cbmmanche 
Df Okemos Ml 48894 Officer Depc food Sea Mich Sute Daiv East 
Lansing Ml 48823 

BORIE WALTER* KAOVl, uciHry exec4 V Amsterdam^ N.Y* Sept 
7, 1921; a Michael and Mary fflewa) %; B.E in Eogring* U Mich* 
1948. LEE. 195^ ni. Dof^y Dake; Dec. 28, 4946; 
chik^en— Chany Dake, PerciSa Dake. Eredy Dake. Admitted m 
N.Y, and MicE bars, 1952. wiidk Consvuners Power Co* Jackson. 
Mich* 1950—, sec., 1959. now wp. finance dilr. MkE Gas Storage 
Co* $H Omp Co. Pres. Union ScE Dist. 4995, fanuly Service < 
Jackson, 1959; sp. Land o'Lakes couned Boy Scouts Ant. 1997. 
chmn. regional planning, 4997. Bd. dirs. Samusu High Camp Fovmd* 
Otizens Research Couned Mich^ tmstee Jackson T W'CA, 1959>- 97, 
Served co capt USAAf. 1941-49, Decoramd Air modal, Df.C Mem. 
Alpha Tau Omega, Ph* Alpha DekatA RepubhcaA. Baptist Mason. 
Rotanan (pres. Jackson 1997-98), Home; 2017 Olen Dr Jackson Ml 
49203 Ofl^ei 212 W Mictegan Av Jackson MJ 49201 

BORISOV. HERBERT XEON, educator. pWmaooio^E BUya* 
May 20^ 1922, a. Solomon and Beckie (Gw^r) B4 B $* C^ CoR 
N.Y« 1941; , N,Y,U* 1942; PKD* Columbia. 1948; m, Rosahae 

Lackowitz. Nov, 5. 4944; children— ESen An^ Adam Bruce. Xnsur, 
physiology Columbia. 1947-50c mem, faculxy LXCtah. 19504E asaoi 
pr^. pharmacology, 4955^2; prot pharmacology Dartmouth Med. 
Sch* 1992—: cons, in l^kL 4^Z— w Cuggenhens feSow; 4957. SpL 
research bram-sieo physK^y and pharmacok^. 


BORE. LESTER SKENi; ret army officer. C 0 M. 4 E Astoria N,Y* 
Dec. 29. 1909, s Paul Daniel and fj^bexh fre^ncka <Myer> B 4 
student COE of Oty N.Y* alsoN.YJL;:*192E25; BE* AB*UE ML 


Acad.. 1929; spL student U« Va, taw Sch* 493E39; m.. Betty B 
Safford, Apr, 2E 1932; cKikhenSany (Mrs, Earie f, LassecerX Susan 
femald. C^md. 2d lb UE> Army, 1929; law U.E ME Acad* 
1939-42, acting prof, law, 1942-43; reg^ com^* 194E45; acting 
judge adv, SOk Army, also chi^ det counsel Japanese «uL war 
Criminal ttiate. 1949; assigned Armed forces Staff Coll* 1947; 
Hawauan sector chief staff. 4947-50; chief plans for fgrx miL aid. then 
chief distbn. Office Asst. Chief Staff Logistics. WashiegtOA. 
4950^5E assigned Nat, War Con* 1 952-5E asst. chief smffUE Ai^ 
Eiurope, 1953-55; assL comdr, 8th Drt* Ft Csnoiv Colo. 1955-56; 
chief UE Army MiL Dist* Mich* 1959-58; sr. army adviser 
Nationalist China, 4958-9^ coodr. Armor and Arty, f irmt Center, 
ft. Stewart, Ca.. 1990-92; ret* 4992; pres,. Ecom Cbj^ of Deomt. 
1992-99; #r, cona NEJ, Inc* Washingtoo, 4999—; dir. Devon 
Mortgage & Realty Co, Decorated Bronze Star <3). Purple Heart, 
LefKm of Merit. C^bat lirfantry badge (UE>iOoix dc Cuerre wi«h 
palm (france). vanoua medaia Naaonehst Onna, Sweden.. Ch^ 
Demoic Athletic. Detroit Yacht; Grosse Be Goff and Country; St, 
Oaif Coif and Cout^, Komer 1920 Oak Lane McLean VA 21 101 
Office: NEJ Inc Oty Bldg 1912 K Sc NW Wsshington DC 20009 


ehciosuri 


BORK. ROBERT HERON, lawyer, educator, K Pins* Mar. 1, 1927; 
a. Harry phibp and EligabcOk (Kunkle) B 4 BA*L\ Chgo* 1948. JJ>* 
1953; fiv Catre Davidson# June 15, 495Zr chsl^enRobert Heron, 
Charles E* E&en £, Admitted «o EL bar, 1953; assoi and mens, firm 
KtrUand, EUifi, Houston, Oiaffetz E Mintem, Chgo* 495^2; asso. 
prof Yale Law $ch* 1992-95, pfoL Uw. 1995—. Served with 
USMCR. 4945-49, 50-52. Home:tU2Kimtitegton Sc New Havener 
, ^ 

BORKE, MITCHEtL LOUIE educator, K Wamw, Poland. Mar. 
23. 1919; a, Ignacy and Luba (Poctiigal) B;«cudeat U. Warsaw Med 
Coll.. 4 937-39; B.S* U. IE. 195 X. M.S* 495X «t D- 1 957; 01 . Helene 
fVake, Dec. 27, 194^ children— Louise Xlenew Susan EKzabctN Came 
V> US* 1947, naturahZed, 4950 l Asia, chemtetry UJI4* 1951-5E 
instt., I95E57; asst prot Sch. Pharmacy Duquesne U« 4957-dZ.asso 
prof . 1994-94, prof.. 1994—; dir*k»ar, AECAVSf Jasu, Kudear Sex 
High Sch. Sci Tchrw 199^9>; f uEbrighs ynx Imv, radiocheeBusvy > 


Met Opcf* nouM, * 
Wic^acht Swutzeriaod Offic 
Yoili City NY 400X9 

borko, Harold, Kiforml 

N^C,.feb.4.i922;sOe 
City NY* 1939-41; B A* C 
Chi., 1949. ph.D. ift Psycho 
•94^' childreii— HJda. Mar 
1959-57; virt System 4^vc 
«.«se staff head lang procf: 
psychology U So. Cai , 195 
al Los Angeles. 199E98, pr 
W eapi* Med. Service 
Documentation Inst. (pm. I 
f^ychoL Assn* Phi Beu Ka] 
Computer Appheatioos fei ih 
Language pwessmg, 1997 
and Reo'ievaL 1993-^ editoi 
1970—; book rev.editor Jot 
U507 National Btvd Los A 

BORLAND. BRUCE SV 
1 oungstown, O., Mar, 27, 1 ! 

B : student 0, fios; m. Mi 
cMidree Bruce H* J^n H* 
Bank. 1920-25, eat bank c 
CP.AV 1927-31; with Ce 
trtn , 1959-70, ret* 197^ tJ 
Neighborhood Kocse, Presbl 
Box 290 Souffi Sylvag Vt N 

BORIAND, CH AVNCEY 
: 9 . 1878.S John Jay and Ha 
E-h, 1897;, A B* Harvard 
McCullough, June 23, 19oJ 
Ik iih John «. Wrenn 4 Co* 
in charge Of Borland propen 
P'es Borland Mfg. C 04 py 
Crime Commn. Trustee jj 
Cubs Harvard (Oigo.. j 
Lmversiiy, Chicago Athletii 
Lake View Av Chicago XL 94 
90904 

BORLAND. K Al* (Ham J 
1900; t. Winiam A^ue an 
Cold. t9l Lkt D* 194 
Ro« Dodge. 1945; chd^e 
Donal. Ned (dec.). Diana d 
Beporter Denver Post, IM 
1920-21; reporter Bklyit^T 
Ring feature Service, N.Y.d 
City. Carson Ctiy. FVesno, 
192E2A telegraph editor Aj 
1925,' pub.. Svsttott (CoIo.;m 
.M oriiing Sttft, 1927-28; d 
1929-33; fit, editor morninj 
•teff Writer N.Y, Tunes sj 
ewayisC N Y, Times. SundJ 
columnist Puts. Press, 19M 
Vasa, 4958-98. Dr. ^ 
Mountains, U Colo* 1955.1 
Peservatiofl. Ashley falls, 
Recipient Westerners* BuffJ 
book award Secondary Ed 
Columbia 1992; John BurW 
Meemsii Conservation Ri 
Delta, Sigma Delta Chi M J 
Heaps of Cold (verse). l-92a 
1934. Wapiti Pete, 19381 
DunfiingX 1942; America iJ 
Tear. 4949; High, W'uJeai^ 
N^Ktion, X959;Thi»Hj 
1957; The Enduring Patt^ 

The Dog Who Chme Sia J 
yungeat Shepherdl 4992J 
Sundial of Ae Seasons, 896| 
Countryman: A Summary <d 
Momeland. A Report from q 
Country Editor's Boy, 497d 
^xliey. 4934. Halfwsy sol 
^orld, 1995, <^aborat0r j 
Md other fietkm. popular 
Mag , 1997—, Address: R| 

WRt AND, WtLUAM i 
Oinm, hd. MitcheR. Hucch] 
Cubs: Uftiveij 
Cypress Pd 
XL 90045 <>ffiice; Two fw 

•ORlAVC, NORMAN B 
ai9U.i Kenryaandd 
‘947, M E m Plan? PatfiJ 
Sauxa) Punjab (India) Agrl 
J4«<mrukshogskole. 197d 

V^av„fc Adolphus Coll* 

*9^. ehildren— Norma J 

^Xich U.E foresH 
^wifcK scientist DuPont 
m n^at . Rocn 
matfftacionaJ d« Mejorand 
^vnaf4L.Kk»ckJeclit>U 
JL*!!'* tovt and fd 

lacqui Vaaey q 

• f i^imas of h^or W'heatl 
ta^ra and Ea»e of 
^.ivievcmenfc award U, H 
Citizen aw J 
I *997. Ann. award 9 
^anngwahed Service ined 
■^Cuzens of Sonora J 
P«TJL^ 5oc, Agfonoi 
**^b. Haryene and Hui 
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NOMINAtfOI$S SUB>5ITTED 
TO THE SENATE 

> Tb« fOIlowtog mt do«» liot taelTi<J« promo 
tlojM of member* of the Vniform«4 Service*, 
nomtaetkm to the Service Acedemle*. or 
BomlnetloBS of Foreign Service oOcers. 

Submitted January 1973 

Ettror u IttcKAKosoNr, of M*«s&chu$etts. to 
be Secretary of Defense. 

Fuotticx B. Dcnt, of South Carcaina, to be 
Secretary of Commerce. 

P*n* J, BacKNAN. of New York, to be Secre- 
tary of Labor. 

CAsraa W. Wcnrvcacn. of CalUornia. to be . 
Secretary of Health. Education, and 
Welfare. 

Ja»m* T. Lynn, of Ohio, to be Secretary of 
Housing and Hrban Development. 

CtATO* s. BamccAa, of California, to be Secre- 
tary of Transportation. 
lOHw A. scauc. of the District of Columbia, to 
k lie the Bepresenutlve of the Dnited SUtes 
of America to the United Nation* with the 
and statu* of ■ Ambassador Bxtraor- 
dinary and Flenipotentlary.and the Repre- 
senutlve of the United State* of America 
In .the Security Councu of the -United 
Nation*. 

CrmrcTK Rush, of New York, to be Deputy 
Secretary of State, vice John N. Irwin tx. 
'fuxxAit J. Poan*. of Massachusetts, a For- 
efen Service ofllcer of the das* of Career 
Minister, to be Under Secretary of State fo.' 
Pollttcai Affairs, vice U. Alexis Johnson. 

J. Casit. of New York.'to be Under 
Secretary of State for Bccnomic Affair* 
(new position); 

loNAtn RUMSTK®.' of minoi*. to be the 
United States Permanent Representative 
on the Councu of the .North Atlantic 
IVeaty Organization, with the rank and 
statu* of Ambsissador Extraordinary and 
Plenipotentiary, vice David M. Kennedy. 
t>HNf N- lawxH II. of New York, to be Ambas- 
isador Extraordinary and Plenipotentiary of 
Ithe United State* of America to France, 
vice Arthur K.- Watson, resigned, 
u»t«, P. Motnihah, Of New York, to be 
Ambassador Extraordinary and Pienlpo- 
^ntlary of the United SUte* of America to 


F»I$(0(NT;aI OOCUMCNTf: KICHAKO NIXON, 197J 

• tlNATIOXS SUBMITTED 
THE SE.VATE— Continued 
Submitted January 4, 1973~Continucd 
Rkhaxo Hums; of the DUtrict of Columbia, 
to be Ambassador Extraordinary and PJenl- 
pbtentlary of the United State* of America 
to Iran, vice Joseph S. Fariand. 

John A. Voir*, of Massachusetts, to be Am 


i]*ONSSUB.MITTED 


Submitted January 4, 197^^ontxnued 

H. MotxjSa oX CaliXornu, to a Mem* 
ber oX tho Federal Power Cojmmt^asoii^Xor 
tbe xematuder oX the tenn eipixthg 
June 22. 1973a vice JohaiiA^Cawr, -Jr^ 
resigneds 


V vOTp w jwa55acnu$eu$a to he Am- resigneOe 


ox the United Statea oX America to Italy. 

WetuAte Ee SxMONe oX New Jersey* to he Dep 

‘ -uty Secretary oX the Treasury, vice Charls 
WaUcer, resigned. 

Eowaao L. MoacAN, oX Arizona, to he an 
^istant Seeretary oXithe Treasury, vice 
Eugeiie T. Kossides, resigned. 

W^txAM P. CixM^rs. Ja^ ox Texas, to he a 
X>eputy Secretary of Z>eXense, vice Kenneth 
Ru$h^ 

JoscaK Ta S^rro, of North Carolina, to he 
j^^^^Attomey General, vice Ralph E. Released January 3 , 1973 

>iic- 


Of the’Dhited state* Information Agency, 
vice mnk J. Shakespeare. Jr^, 

CHECKLIST OF WHITE HOOSE 
PRESS RELEASES , 

Xlated helow are releasee of the Offlee of 
the White House Prees Secretary during the 
period covered by, this iseue whlch'have not 
been included in the Iseue. , 


Bokk. of < Conne9t!cut . ^to b e 




Jo 6 n c. Whitak». ox Maryland, to be Under 
Secretary of ^ the Interior, vice wailam T* 
Pecora, deceased. 

Rxckaeo w, RoawTs, ox NeW '^Tork. to^he 
Ulr^or ox the National Bureau of Stand- 
ards* vice Lewis *M. Branscomh.^realgned. 
Frank C. CAtt^neex. of Pennsylvania, to he 
Under Secretary ox Health. Education, and 
Welfare, vice John O. Veneman. resigned. 
Ecit KaocK, Ja, of Washington, to he Under 
Secretary Transportation, vice James M. 

Seg^Te>lgn;^«= 

AtaxANora p, Burraara^. of CaltTornU. ,to 
he Administrator of the Federal Aviation 
Administration, vice John H. Shaffer, 
resigzied. 

Frank C. Hcaamcca. of Virginia, to he Urban 
Mass Transportation ' Adxnlnistrator. vice 
Carlos c. VaiarreaL resigned. 

James R. SCKtastNcaa. of Virglnla,.to he Dl- 
rector ox Central InteHigence. vice ‘Richard 
HeXzhs. 

WAttaa E. Waskxncton. of the . E>istrlct of 
ColumuU. to be Commissioner of the Dis- 
trict ox Columbia for a term expiring 
February i. 1377 (reappointment). 


News briefing: on a meeting with the Presi- 
dent on creating a Roberto Clemente 
I Men^rUi Fund to assist the victims of the 
NK^raguan earthquake-^by Daniel «,M* 
Galbreath, president. -Pittsburgh Pirates, 
and David Olustl and Steve Blass 

Released January 4, 1973 

Biographical data (3 zeleases): 

'Major General Alexander . M. Haig, Jr, 
,|^puty Assistant to the . president for 
National Security Affairs and Vice Chief 
ox Staff.desIgnat^^ Unit<^d States Army 
James C. Fletc^r, Administrator, National 
Administration * 
Oe^^M. I^w; Deputy Administrator. 
Natl<mal Aeronautics and Space 
Administration ' 

Released January 5, *1973 

New* brleflogj.on the Pre*l<lenv» *t*tement 
executive bmnch nunage- 
Assistant 

to the FresMent for Domestic Affair* 

ACTS APPROVED BY ' 

THE PRESIDENT 

NO«; The first session of the 934 Congress 
bep,n on Wetoesday, January 3, 1973. No 

'*** *^«*«eat were received 
by the oai^ of the Federal Register during 
tbe period covered by thi* issue. 
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TO SACS PITTSBURGH 

SAN FRANCISCO 

FROM FOR THE ACTING DIRECTOR FBI W. MARK FELT ACTING 
ASSOCIATE DIRECTOR 

* ROBERT HERON BORK, SPECIAL INQUIRY, BUDED: 

j 

JSCEliBEB EIGBIEEH, NEXT, EITk>UT FAIL. 

EE NEW HAVEN TELETYPE TO BUREAU DECEMBER TWELVE, LAST, 

AND LOS ANGELES TELETYPE TO BUREAU DECEMBER THIRTEEN, LAST. 

DEPARTMENT OF JUSTICE HAS REQUESTED IT BE FURNISHED 
RESULTS OF INVESTIGATION RE BORK WHO IS BEING CONSIDERED 
FOR DEPUTY SOLICITOR GENERAL AND OF SUCCEEDING SOLICITOR 
GENERAL AT TERMINATION SPRING TERM, UNITED STATES SUPREME 
COURT. . ^ 

SUBMIT RESULTS BY TELETYPE FOLLOWED<^BY THREE COPIES 

I 

EACH REPORT. j 


FEMIWI BU?:£AU Of INVESTIGATION! 

COMMUNICATIONS STCTION 


CAlUh«OI 

C^«V«Un4 

ly&lbey , ,i„np.»T 
Gel^hardt PMiwip*-. 
JenklAt ■■ 

M«r»K«n 

MilW, 

Sdytri 

WnUeri 

tet«P 

Mr. KiAley pp-p,- 
Mr* Arrastrofl*-^ 

Mftp Mtrwiif 

Mrg, ppppr 




DEC H 1972,^ 

TELETYPE 


(3) 

f£0£RM. CUT4AU Of LWlSnOATlOH 
CO\lMUNlCAT^^'liSfCCT101^ 







^CfVPEi 

mail room a TELETYPE UNIT CS2 RETURN TO MR. OARO^-RnOM 




. . r-: i 


1*. CaS<Aaa 

Ml. Cf^relooc4 
I Mr. Ccwocd -- 
,Mr.- D<rih(Sy - 
Mr,. G^b.’^ardf 
Mr. ?^iiJcSR» 

Mr. Mctrjholl ^ 

^^r. £f.$. 

Mr. Pvtt'th 

Sbf CTf p........ 

Mr. \7c^t^n 

)^ooKs , 

Mr. lCi2i:«;,r 

Mr. Ar^$;rotxg ^ 

Mi.- h«.r<^' _ 

Mllr ><WSiCa — 



NR004 NH PLAIN 
830PM URGENT 12/12/72 LM 
TO: ACTING DIRECTOR, FBI 

CHICAGO 
NEW YORK 
PITTSBURGH 
SPRINGFIELD 
WFO 

ST. LOUIS 

FROM; NEW HAVEN C161-1518) CP) 6PP 

ROBERT HERON^ORK, SPECIAL INQUIRY, BUDED DECEMBER EIGHTEEN, 
NEXT, WITHOUT FAIL. 



^PPl^TIN 
ROOM 4^ 



•t' 


REBUTEL DECEMBER ELEVEN LAST. 

FOR INFO PITTSBURGH AND NEW YORK WHITE HOUSE HAS REQUESTED 
EXPEDITE INVESTIGATION OF BORK WHO IS BEING CONSIDERED FOR 
PRESEDENTIAL APPOINTMENT, POSITION NOT STATED. APPOINTEE 
INTERVIEWED DECEMBER TWELVE SEVENTYTWO AND FURNISHED THE 
FOLLOWING BACKGROUND DATA: 

BIRTH: MARCH ONE TWENTYSEVEN AT PITTSBURGH, PA. ^ 

notrecorcbS* 

m JAN 811973 


END PAGE ONE 



PAGE TWO 
NHU61-I5I8) 

EDUCATION: 

AVON WORTH HIGH SCHOOL (THREE YEARS), BEN AVON,. PA, 

HOTCHKISS SCHOOL, LAKEVILLE, CONN., GRADUATED NINETEEN 
FORTYFOUR. 

UNIVERSITY OF PITTSBURGH, SUMMER AND FALL SEMESTERS, 

NINETEEN FORTYFOUR. 

UNIVERSITY OF CHICAGO, B.A., NINETEEN FORTYEIGHT WITH HONORS. 
UNIVERSITY OF CHICAGO, J.D., NINETEEN FIFTYTHREE, PHI^ 

BETA KAPPA, ORDER OF CO IF, AND L^W REVIEW AT UNIVERSITY OF 
CHICAGO. I 

MARITAL STATUS: MARRIECl, CLAIRE SARAH DAVIDSON JUNE FIFTEEN 
NINETEEN FIFTYTWO AT CHICAGO. 

EMPLOYMENT: 

NINETEEN FI FTYTHREE DASH FIFTYFOUR , RESEARCH ASSOCIATE, » 

LAW AND ECONOMICS PROJECT, UN IVERSITY OF CHICAGO LAW SCHO OL. 

NINTEEN riEIXEOUS DASH F IFTYFIVE, W ILLKIE OWEN FARR 
GALLAGHER AND WALTON, CHASE MANHATTAN PLAZA . NYC^ 

NINETEEN FIFTYFIVE DASH SIXTYTWO, KIRKLAND, ELLIS,. HODSON, 
CHAFFETZ AND MASTERS (NOW KIRKLAND AND ELLIS),. PRUDENTIAL 
END PAGE TWO 



PtfGE THREE 
HHU61-I518) 



BUILDING, CHICAGO, ILLI NOIS. 

NINETEEN SIXTYTWO TO PRESENT, YALE UNIVERSITY LAW SCHOOL. 
military SERVICE: 

NINETEEN FORTYFIVE DASH FOFTYSIX - USMCR, ENLISTED SERVICE. 

NINETEEN FIFTY DASH FIFTYTWO, USMCR - OFFICER. 

NEIGHBORHOODS: 

PRIOR TO attending UNIVERSITY OF CHICAGO, DICKSON AVENUE, 

BEN AVON, PENNSYLVANIA. 

NINETEEN FIFTYTWO - FIFTYFIRST STREET AND WOODLAWN,, 

CHICAGO ILLINOIS. 

NINETEEN FIFTYTHREE, TWENTYSEVEN PIERREPONT ST., BROOKLYN, 
HEIGHTS, N.Y. 

NINETEEN FIFTYFOUR - FIFTIETH STREET, MADISON PARK 
APARTMENT,; CHICAGO, ILLINOIS. 

NINETEEN FIFTYFIVE DASH SIXTYTWO, CORNER WASHINGTON AND 
VERNON STS., GLENCOE, ILLINOIS. 

NINETEEN SIXTYTWO DASH SIXTYTHREE - HUMPHREY STREET 
BETWEEN ORANGE AND WHITNET, NEW HAVEN, CONN. 

NINETEEN SIXTYTHREE DASH SIXTYEIGHT - SIXTYONE HUNTINGTON ST 


END PAGE THREE 


PAGE FOUR 
NHU61-1518) 

NINETEEN^ SIXTYEIGHT TO PRESENT - ONE FORTYTWO HUNTINGTON ST., 
REFERENCES: 

ALEXANDER BICKEL,. PROFESSOR,, YALE LAW SCHOOL. 

ABRAHAM GOLDSTEIN, DEAN,, YALE LAW SCHOOL. 

RALPH WINTER, PROFESSOR, YALE LAW SCHOOL. 

ASSOCIATES; 

WARD BOWMAN, PROFESSOR,. YALE LAW SCHOOL. 

DENNIS GARVEY, ATTORNEY, SEVEN CHURCH STREET, NEW HAVEN,. CONN. 
HAMMOND CHAFFETZ, PARTNER, KIRKLAND AND ELLIS, PRUDENTIAL 
BUILDING, CHICAGO, ILLINOIS. 

RELATIVES; 

harry PHILLIP BORK, FATHER,. UNIVERSITY TOWERS, NEW HAVEN, 

CONN. 

ELIZABETH MILDRED BORK, MOTHER, SAME AS ABOVE. 

NO BROTHERS OR SISTERS. 

CLAIRE SARAH BORK, NEE DAVIDSON, WIFE, DOB SEPTEMBER 

SIXTEEN, NINETEEN THIRTY, ONE FORTYTWO HUNTINGTON ST., NEW 

HAVEN, CONN. b6 

I 1 b7C 

I I. SAME AS ABOVE. 


END page four 




PAGE FIVE 
NH(iei-l5l8) 



ARRESTS: 

NINETEEN FIFTYTHREE, CHICAGO, ILLINOIS, PARKING IN A BUS 
STOP. APPOINTEE advised HE WAS TAKEN INTO CUSTODY WHEN HE 
TRIED TO INTERFERE WITH OFFICERS WHO WERE TOWING AWAY HIS 
VEHICLE. POSTED TWENTY DOLLAR BOND, NEVER WENT TO COURT. 

APPOINTEE ADVISED HE IS A MEMBER OF THE NEW HAVEN LAWN 
CLUB, MONT PELERON SOCIETY, AMERICAN BAR ASSOCIATION, ILLINOIS 
BAR association,. AMERICAN ENTERPRISE INSTITUTE, ELEVEN FIFTY 
SEVENTEENTH STREET, N.W., WASHINGTON, D.C. 

CHICAGO AND NEW HAVEN WILL INTERVIEW SELECTED CIVIL RIGHTS 
LEADERS AND REPRESENTATIVES OF THE RELIGIOUS COMMUNITY AS WELL 
AS FEDERAL, STATE, AND LOCAL JUDGES. 

CHICAGO INTERVIEW EXECUTIVE DIRECTOR, AMERICAN BAR ASSOCIA- 
TION at CHICAGO. 

END PAGE FIVE 


b6 

b7C 



page six 

NHU61-1518) 


CHICAGO and new YORK WILL REVIEW MORGUE OF CHICAGO TRIBUNE 
AND NEW YORK TIMES. COPIES OF' ALL ARTICLES ARE TO BE FORWARDED 
TO THE bureau BY AURTEL. 

FOR WFO, BORK’S SSN IS TWO ZERO SEVEN - ONE EIGHT- THREE 
SIX SEVEN’^IVE. 

RESULTS OF INVESTIGATION TO BE FURNISHED BUREAU ON A 
CONTINUING BASIS VIA TELETYPE WITH REPORT TO FOLLOW. 

end 

. ^ 

HOLD ' 

FBI VDM WASH DC 


HOLD 
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m001 NH PLAIN 
3;32Pfl URGENT 12/13/72 VEfI 
TO: ACTING DIRECTOR 

r/FTROM; NEW HAVEN (161-1518) (P) 12PAGES 

ROBERT HEROirioRK, SI. BUDED: DEC. EIGHEEN, NEXT,, WITHOUT FAI 


Mr, r$Hi 

Mr. Bokn 
^Mr. CoUohcn «, 
Mz, CI#y«Ic(s 4 « 
'Mz^ Coarod 
Mr. Dclbty 
Mr. Cthhaxii » 
Mr. JttMnn 
Mr. MotikoSl 
Mr. KilUh E.S. 
Mr. Purtif 
Mr. SoypTf 
Mr. WcZJ^f 
T«Ie. Horn «««« 
Mr. Jaa!#y 
Mr. Araitrcft^ PI 

h^ifUai mmm 


RE: BUREAU AIRTEL TO NEW HAVEN, DEC. ELEVEN, LAST 
EtIPLOYMENT 

THE FOLLOWING PERSONS WERE CONTACTED AT YALE UNIV. ON DEC. 
TWELVE, LAST;, BY SA 



1, secretary, deans office, YALE law SCHOOL, 


advised that the appointee had begun employment at the law school 

ON JULY ONE, SIXTY TWO, AS AN ASSOCIATE PROFESSOR OF LAW. ON JULY 
ONE, SIXTY FIVE, HE WAS PROMOTED TO A POSITION OF PROFESSOR OF 
LAW. ,HE CONTINUES TO BE E^PLOYED IN GOOD STANDING AND KIS SOCIAL 
SECURITY NUMBER IS TWO ZERO SEVEN DASH ONE EIGHT DASH THREE SIX 

NOTED that she HAS HAD FREQUENT CONTACTS 



SEVEN riVE. 


WITH THE APPOINTEE IN HER CAPACITY AS DEAN'S SECRETARY AND ADVISED 
that BORK IS always cheerful and pleasant to DEAL imH 
IS HIGHLY RESPECTED BY OTHER MEMBERS OF THE CLERICAL STA'FF; ,AT THE ^ 
LAW SCHOOL FOR HIS CONSIDERATIONS AND HIS THOROUGHNESS. : Jl’l 

YALE LAW SCHOOL , ’ADVI^ 


THAT HE HAS^EEN SO EMPLOYED FOR TWO YEARS AND PRIOR TO THAT HE 

5SFEW 





b6 

b7C 



WH(151-1518) 

PAGE two 

ATTENDED YALE LAW SCHOOL FOR THREE YEARS. HE WAS THEREFORE FAMILIAH 
WITH THE APPOINTEE AS BOTH AN -INSTRUCTOR AND A COLLEAGUE. HE ADDED 
that in his CAPACITY AS ASSISTANT DEAN HE HAS WORKED FREQUENTLY 

advised that BORK’S 


with the appointee on various projects, 
character is above reproach, he stated that bork is highly regarded 

BY OTHER MEKBERS OF THE FACULTY AND IS RESPECTED FOR HIS VIEWS AND 
HIS INDIVIDUALITY. HE IS KNOWN AS A GOOD SCHOLAR AND A GOOD TEACHER 
NOTED that the APPOINTEE'S VIEWS REGARDING CERTAIN PHASES 


OF THE LAW TENDED TO BE MORE CONSERVATIVE THAN THOSE OF THE MAJORITY 
OF THE PROFESSORS OF THE YALE LAW SCHOOL FACULTY WHICH IS KNOWN FOR 

WAS REFERRING TO BORK’S FREE ENTERPRISE 


IT'S LIBERALISM. 


APPROACH TO GOVERNMENT AND BUSINESS. HE ADDED, HJDWEVER, THAT HE 
CONSIDERS IT A FURTHER INDICATION OF THE APPOINTEES ABILITY AND 
INTELLECT THAT HE CONTINUES TO ENJOY A HIGH REPUTATION ON THE 

ADDED that HE FEELS THE APPOINTEE'S LOYALTY IS 


FACULTY. 


above question and advised THAT HE WOULD GLADLY RECOMMEND HIM FOR 
GOVERNMENT EMPLOYMENT WITHOUT RESERVATION. 

EUGENE V. ROSTOV, STERLING PROFESSOR OF LAW AND PUBLIC AFFAIRS, 
YALE LAW SCHOOL, ADVISED THAT HE WAS FAMILIAR WITH BORK'S WORK AT 
BOTH THE UNIV. OF CHICAGO AND IN PRIVATE PRACTICE AND THAT AS DEAN 


END PAGE TWO 
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OF THE LAW SCHOOL IN NINETEEN SIXTY TWO HE HAD BEEN INSTRUMENTAL 
IN RECRUITING BORK TO YALE, HE ADVISED THAT HE KNOWS THE APPOINTEE 
PERSONALLY AND IS FAMILIAR WITH HIS FAMILY AND HIS BUSINESS LIFE. 

Hi advised that he knows of no derogatory information reflecting 

ON THE APPOINTEE’S CHARACTER OR HIS QUALIFICATIONS FOR GOVERNMENT 
EMPLOYMENT. 


ADVISED that HE WOULD GLADLY RECOMMEND BORK 

FOR EMPLOYMENT. 

LOUIS H. POLLAK, PROFESSOR OF LAW, ADVISED THAT HE HAS KNOWN 
BORK SINCE NINETEEN SIXTY TWO AND THAT FROM NINETEEN SIXTY FIVE 
TO NINETEEN SEVENTY, HE SERVED AS DEAN OF THE LAW SCHOOL, AND THERE 
FORE WAS FREQUENTLY IN CONTACT WITH THE APPOINTEE. HE DESCRIBED 
BORK AS A TOP aiGKT PROFESSOR, A SUPERB LAWYER, TEACHER AND 
COLLEAGUE. HE ADVISED THAT HE KNOWS THE APPOINTEE’S WIFE AND 
THREE CHILDREN PERSONALLY AND THAT THEY LIVE NEAR EACH OTHER IN NEW 
}ttVEN, POLLAK ADVISED THAT BORK HAS A 'STERLING CHARACTER AND IS 
A FINE PERSON. HE ADDED THAT THE APPOINTEE IS A MAN OF HIGH INTEGRITY 
AND IS TRUSTWORTHY. POLLAK ADVISED THAT BORK WAS "THE BEST MAN 
IN THE WORLD TO ARGUE WITH". HIS ARGUMENTS ALWAYS WELL THOUGHTOUT 
AND INTELLIGENTLY PRESENTED. 

HE ADVISED THAT BORK IS HIGHLY RESPECTED BY THE MEfBERS OF THE 

Faculty and stated that he could furnish no information which would 

END PAGE THREE 
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DISQUALIFY HIM FOR GOVERNMENT EMPLOYMENT. POLLAK ADDED THAT HE FELT 
' BORK WAS AN OUTSTANDING PERSON AND GLADLY RECOMMENDED HIM. 

MYRES S. MC DOUGAL, STERLING PROFESSOR OF LAW, YALE LAW SCHOOL, 
ADVISED that HE HAS KNOWN APPOINTEE SINCE NINETEEN SIXTY TWO AS A 
FELLOW colleague. MC DOUGAL ALSO DESCRIBED BORK IN FAVORABLE TERMS 
AS above, adding that he felt BORK TO BE AN IDEAL CHOICE FOR THE 
' JOB AS HE WAS A SUPERLATIVE MAN, A FINE LAWYER WITH GREAT WISDOM, 

; AND THAT HE WOULD BRING A WELL TRAINED MIND TO THE OFFICE. HE ADDED 

^ I 

that BORK IS HIGHLY AND AFFECTIONATELY REGARDED BY THE COLLEAGUES 

t* 

AT THE LAW SCHOOL AND HIGHLY RECOMMENDED KIM. 

JOSEPH W. BISHOP, JR„, ELY PROFESSOR OF LAW, YALE LAW SCHOOL, 

ADVISED that HE HAS KNOWN THE APPOINTEE SINCE NINETEEN SIXTY TWO 

* T' 

AND ALSO FURNISHED A FAVORABLE ENDORSEM'^^N' CONCLUDING WITH HIS 
HIGHEST recommendation FOR GOVERNMENT EMPLOYMENT. 

1 CHARLES L. BLACK, JR., LUCE PROFESSOR OF JURISPRUDENCE, ADVISED 

THAT HE HAS KNOWN THE APPOINTEE FOR OVER TEN YEARS AND THAT HE WAS 
ON OF THOSE FACULTY MEMBERS WHO WORKED TO BRING THE APPOINTEE TO 
YALE. BLACK ADVISED THAT HE KNOWS THE APPOINTEE’S FAMILY AND 
CHILDREN AND THAT HE IS A CLOSE PERSONAL FRIEND AND COLLEAGUE. 

BLACK ADVISED THAT HE HAS NEVER KNOWN A MORE HONEST AND RELIABLE MAN. 
END PAGE FOUR 
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IN DESCRIBING THE APPOINTEE'S POLITICS WHICH HE SAID WERE OFTEN 
CONTRARY TO HIS OWN, BLACK STATED THAT THE APPOINTEE TENDED TO HOLD 
TO THE EXTREME FREE ENTERPRISE POINT OF VIEW. HE STATED THAT IN 
ARGUING THEIR RESPECTIVE POSITIONS THEIR DISCUSSIONS HAVE ALWAYS 
BEEN REASONABLE AND AMIABLE AND THAT HE HAD GREAT RESPECT FOR BORK'S 
INTELLECT AND THAT BORK HAD i^LWAYS TAKEN A SCHOLARLY APPROACH. HE 
ADVISED THAT ON NO/ OCCASION TO HIS KNOWLEDGE HAS THE APPOINTEE’S ' 
,■ personal beliefs alienated any of his colleagues in i^HY WAY. HE 

gladly gave bork his highest recommendation. 

harry H. WELLINGTON, PROFESSOR OF LAW, YALE LAW SCHOOL, ADVISED 

that he has known the appointee for over ten years and for a time 

AS THE APPOINTEE’S NEXT DOOR NEIGHBOR ON HUNTIN’GTOH ST. HE ALSO 
DESCRIBED THE APPOINTEE IN FAVORABLE TERMS INDICATING FURTHER THAT 
BORK had a SPLENDID CHARACTER, HE WAS PRINCIPLED AND HONEST. HE 
ADDED that BORK ENJOYED AN EXCELLENT REPUTATION AMONG HIS FACULTY 
COLLEAGUES AND WAS A VERY POPULAR TEACHER. HE RECOMMENDED HIM FOR 
EMPLOYMENT. 

REFERENCES 

ALEXANDER M. BICKEL, PROFESSOR OF LAW, YALE LAW SCHOOL, ADVISED 

that he Has known the appointee for ten years as a colleague and AS 

END PAGE FIVE 
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?AQE SIX 

; AN -INTIflATE FRIEND, HE ADVISED THAT HE ALSO KNOWS THE APPOINTEE’S 

i 

‘ FAMILY AND THAT THEY BELONG TO THE SAME NEW HAVEN LAWN CLUB . 

BICKEL HAD IN FACT SPONSORED BORX TO THIS LAWN CLUB V/HICH HE 
DESCRIBED AS A TENNIS AND SWIMMING CLIB IN DOWNTOWN NEW HAVEN. 

= BICKEL advised THAT HE BELIEVES THE APPOINTEE’S CHARACTER IS 
UJiEQUIVICABLE AND THAT HE IS HONEST, TRUSTWORTHY AND HONORABLE. 

^ i€. ADDED THAT HE FEELS BORX IS A STRONG MAN AND THAT HE REGARDED 

' him as a very GOOD FRIEND. 

BICKEL STATED THAT BORK WAS ACTIVE ON THE FACULTY 
. AND WAS HIGHLY RESPECTED AS A SCHOLAR AND INSTRUCTOR, BICKEL 
: NOTED that to THE BEST OF HIS KNOWLEDGE, BORK’S LOYALTY IS ABOVE 

QUESTION. HE ADDED THAT BORK WAS "STILL A MARINE AT HEART." 

; BICKEL gladly GAVE THE APPOINTEE HIS ABSOLUTELY HIGHEST RECOMMEN- 
DATION. 

, A|^HAM S. GOLDSTEIN, DEAN, YALE LAW SCHOOL, ADVISED THAT HE 
has BEEtTi^AN OF THL LAW SUHUUL rOR OVER T.Wo''aND A HALF YEARS 
and HAS BEEN ON T^ FACULTY SINCE NINETEEN FIFTY SIX. HE HAS 
KNOWN THE APPOINTEE SINCE NINETEEN SIXTY TWO AND REGARDS HIM 
AS A CLOSE PERSONAL FRIEND. HE DESCRIBED BORK AS A MAN OF' GREAT 
; PRINCIPLE and INTEGRITY AND ADVISED THAT HE IS HIGHLY REGARDED 



END PAGE SIX 
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VIGOROUS STRONG MINDED MAN. HE NOTED THAT BORK’S POWERFUL INTELLECT 
AND WELL THOUGHT AND PRESENTED ARGUMENTS WERE ALWAYS A PART OF 
HIS VIEWS ON POLITICS. THE DEAN NOTED 

THAT BORK HAS ALWAYS PROVIDED BALANCE IN HIS VIEWS OF THE YALE 
CAMPUS and THAT HE WILL BE SORELY MISSED ON THE FACULTY.. GOLDSTEIN 
stated that he HAS NO REASON TO QUESTION B0RK*S LOYALTY AND NOTING 
that he had previously RECOMMENDED BORK’S APPO.INMENT TO THE 
CIRCUIT COURT, HE GLADLY GAVE HiS HIGHEST RECOMMENDATION. 

RALPH K. WINTER, JR., PROFESSOR OF LAW, YALE LAW SCHOOL. 

ADVISED THAT HE HAS KNOWN BORK SINCE NINETEEN SIXTY TWO AS A COLLEAGUE 
OF THE LAW SCHOOL. HE DESCRIBED HIM AS AN EXCELLENT INSTRUCTOR 
AND RESEARCHER. WINTER ADVISED THAT HE COULD NOT STATE ANY UNFAVORABLE 
TRAITS IN APPOINTEE’S CHARACTER. WINTER NOTED THAT HE AND THE 
APPOINTEE V/ERE CLOSE FRIENDS AMD THAT THEIR FAMILIES HAD FREQUENTLY 
stayed TOGETHER ON VACATIONS. WINTER NOTED THAT BORK WAS HIGHLY 
RESPECTED ON THE FACULTY AND WAS WELL LIKED BY HIS STUDENTS. HE 
WAS UNAWARE OF ANY PERSONAL CRITICISM AGAINST BORK. 

WINTER added THAT BORK HAD BEEN AN EXTREMELY SUCCESSFUL AND 


BRILLIANT PRACTITIONER BEFORE COMING TO YALE, AND 
END PAGE SEVEN 
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IE, WINTER, GAVE HIM HIS HIGHEST RECOMMENDATION. 

ASSOCIATES: 

WARD S, BOWMAN, JR., PROFESSOR OF LAW AND ECONOMICS, YALE LAW 
SCHOOL, advised THAT HE HAS KNOWN THE APPOINTEE SINCE HE WAS A 
STUDENT AT THE UNIV. OF CHICAGO LAW SCHOOL AND WORKED WITH HIM 
WHEN HE WAS EMPLOYED BY THE UNIV. OF CHICAGO LAW SCHOOL AS A RESEARCH 
ASSOCIATE. THEY HAD IN FACT WORKED TOGETHER ON THE SAME GENERAL 
i PROJECT. HE DESCRIBED BORK’ S WORK IN THIS CAPACITY AS BRILLIANT 
THOROUGH AND ■ WELL-RESEARCHED. 

’ BOWMAN ADVISED THAT HE KNOWS THE APPOINTEE’S FAMILY PERSONALLY 

AND that HE WAS INSTRUMENTAL IN BRINGING BORK TO YALE. THEY HAVE 
WRITTEN JOINTLY ON SEVERAL OCCASIONS AND BOWMAN FEELS THAT HE KNOWS 
THE APPOINTEE BETTER THAN ANY OTHER FACULTY MEMBER. 

BOWMAN DESCRIBED THE APPOINTEE AS A MAN OF HIGH INTELLECT AND 
STRONG CHARACTER. HE ADVISED THAT BORK IS A STAUNCH DEFENDER OF 
CONSTITUTIONAL PRINCIPLES AND THAT HE TENDED TO BE CAREFUL AND 
REASONING IN HIS APPROACH TOWARD LEGAL PRINCIPLES AFFECTING BUSINESS 
WHICH HAVE BEEN DISCUSSED AT YALE. FOR THIS REASON SOME HAVE 
LABELED THE APPOINTEE A "CONSERVATIVE”. HOWEVER, BOWMAN FEELS THIS 
MAY BE A MISNOMER SINCE THE APPOINTEE IS A LIBERAL IN HIS THINKING 
END PAGE EIGHT 
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ON AUGUST NINETEEN, SIXTY FOUR, THE NEW HAVEN REGISTER CARRIED 
AN article ENTITLED: " YALE PROFESSOR IN PANEL CONFERRING WITH BARRY” 
THE ARTICLE, DATE LINED WASHINGTON, NOTED THAT THE APPOINTEE WAS 
among a GROUP OF THIRTEEN COLLEGE PROFESSORS CONFERRING PRIVATELY 
WITH REPUBLICAN NOMINEE BARRY GOLDWATER ABOUT MAJOR ISSUES IN THE 
CAMPAIGN ahead. 

ON MAY THIRTEEN, SIXTY FIVE, BORK WAS ONE OF THREE PROFESSORS 
LISTED AS HAVING BEEN NAMED TO LAW SCHOOL PROFESSORSHIP AT YALE. 

ON may FOUR, SEVENTY, THE NEW HAVEN REGISTER CARRIED AN ARTICLE 
ENTITLED: " RADICAL RIGHT LESS DANGEROUS, PROFESSORS CALL NEW LEFT 


TOTALLITARIAN". the article SUMMARIZED THE STATEMENTS OF APPOINTEE 
AND RALPH X. WINTER, JR.,, WHO SPOKE ON A WEEKLY RADIO PROGRAM OVER 
END PAGE NINE 
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STATION UTIC IN HARTFORD, CT, IN THIS BROADCAST, THE APPOINTEE 

and his colleague take new left to task for its ’’WILLINGNESS TO 
USE VIOLENCE AGAINST THE MAJORITY OF SOCIETY" AND ITS LACK OF CONCERN 
WITH DEMOCRATIC PROCESSES. BORK WENT ON TO STATE T.HAT HE FELT THAT 
THE FREE MARKET WOULD BE THE SOLUTION TO THE PROBLEMS OF THE 
rilNORITIES IN that THEY WERE ABLE TO ENTER IN TO AND BID FOR JOSS, 

ETC. HE OBJECTED THEREFORE TO THE ENTRANCE OF GOVERNMENT INTO THE FREE 
MARKET UNDER WHICH CIRCUMSTANCE " BIAS IS ENFORCED THROUGH LAW AND 
IS A COMPLETE BAR." 

ON MARCH TWENTY ONE, SEVENTY TWO, THE REGISTER CARRIED 

TWO articles both FEATURING A PHOTOGRAPH OF APPOINTEE, ONE ENTITLED 

"NEXT TRY TO BE MADE BY YALE’S PROF BORK", THE SECOND, "LEGISLATURE 

IN TURMOIL OVER JUDGES-BORK TO BEGIN IMMEDIATELY". IN SUMMARY 

BOTH ARTICLES INDICATED THAT THE APPOINTEE HAD BEEN NAMED BY A 

THREE JUDGE FEDERAL PANEL AS A "SPECIAL MASTER" TO FORMULATE A 

NEW HE-DISTRICTIlfG PLAN THAT WOULD CONFORM TO CONSTITUTIONAL 
THe 

REQUIREMENTS. 5#3 194.34 43-DISTRICTING PLAN HAD BEEN STRUCK 
DOWN EARLIER THAT DAY FOR HAVING CREATED DISTRICTS WITH "HIGl^Y 
IRREGULAR AND SAZZAH OUTLINES." 

ON MAY ELEVEN, SEVENTY TWO, UNDER THE I-EADING, "YALE PROFESSOR 
END PAGE TEN 
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L'AHNS", "COLLEGES IIUST SHUIJ POLITICAL LEADERSHIP". THE APPOINTEE 
'JAS QUOTED AS ADVISING THAT UNIVERSITIES WHICH TRY TO ASSU'IE POLITICAL 
LEADERSHIP, PACE OAtlGER OF DESTROYING THEMSELVES AS CENTERS FOR 
RESEARCH AND REASON. BORK WAS DESCRIBED AS "LASHING OUT AT THE 
ICEW LEFT FOR SEEMING TO HAVE "A NAKED OSSIRS TO SMASH THINGS AND 
SYSTEMS FOR THE S1€ER PLEASURE OF SMASHING." BORK WAS QUOTED 
FROM HIS RADIO BROADCAST OVER UTIC IN HARTFORD, CT. 

s 

ON DECEMBER NINE, NINETEEN SEVENTY TWO, INFORMATION REGARDING 
BRORK’S APPOINTMENT BY THE PRESIDENT TO THE POSITION OF US SOLICITOR 
GENERAL, WAS ANNOUNCED IN THE NEW HAVEN REGISTER. 

I , UEM HAVEN CHAPTER, NAACP., 

advised on DEC. TWELVE, LAST, THAT HE IS NOT PERSONALLY ACQUAINTED 
WITH BORK BUT HAS SEEN HIM ON OCCASION AT LOCAL CIVIC FUNCTIONS. 

Ki SAID HE POSSESSES NO INFORMATION WHICH WOULD PRECLUDE HIM FROM 

RECOMMENDING BROK FOR A POSITION WITH THE US GOVERNMENT. 

~| , NEW HAVEN COUNTY, NEW HAVEN 
CT., advised on dec. twelve, last, he has known BORK SOCIALLY FOR 

ABOUT TWO YEARS. HE SAID HE CONSIDERS BORK TO BE A 8RILLANT 
SCHOLAR AND POSSESSOR OF AN OUTSTANDING LEGAL MIND. HE HAS FOUND 
HIM TO BE A FAIRMINDED, HONEST, AND COMPLETELY TRUSTWORTHY 
END PAGE ELEVEN 
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PAGE TWELVE /A 

INDIVIDUAL, WHOSE APPOINtVnT TO A FEDERAL GOVERNMENT POSITION 
WOULD BE A FINE ASSET TO THE COUNTRY. 

END 
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Radical Right Less Dangerous ’ 


9 ;* ti 

' * % * 


Professors Call New Left Totalitarian 


Two Yale Law School profes-|mu 5 t somehow be destroyed.” 
sors Sunday night declar^ that Prof. Winter. “Vyith the 

the New Left appears to be ^ 

« j _• >t r I VI ■ » that freedom real y has very lit* 

vprcdommantly totaUtanan tie-weight, and, Carried to its 

because its “willingness to use logical end. totaUtarianism 
violence against the majority of would become inevitable.” 
society indicates that they are The RadScal ’ Rightists "are 
not concerned with democratic arbitrarily called conservatives 
presses so roucli (as) with by some others,” he said, but 
th«‘ir own results.” , “I would regard the Radical 
aowever, they added, the right as considerably less dan- 
Radical Right “wants govern- gerops than the New Left be- 
ment to help it to impose racist cause there is, as yet, no sign 
or other^inds of policy.” y that it has any desire or will to 
Rf'ber^. Ber k and Ral^K. destroy society — and it seems 
Wi nter Jr..:^ ^essors~^Tav\3T ouite willing to try and work 
Tile, spoke on the weekly radio [through the political process, 
paofram "Yale Reports.” They however, dej^orabie it would be 
discussed "The Conservative if it were successful,” 

Response” in the first of a two- Prof, Bork agreed that the 
part series to be broadcast over “right wing is simply not a 
station WTIC in Hartford. strong force in -American socie- 
"The values of the New Left ty, although we keep frighten- 
arc not at all clear except a ing ourselves with talk about 
profound belief that society as right wing reactions.” 
it now exists- is terrible and “A good example of freedom 


I under the free market is how 
I minorities make out in a free 
enterprise system," said Win- 
ter, “No matter how much bias 
may exist in the populace 
against a minority, the .market 
^ves economic incentive to act 
somewhat at least as a neutral- 
izing force. 

“Consumers don’t usualfyj 
care who produced the product! 
they are going to buy. Minority! 
persons are free to enter znd; 
bid for jobs and the like- Where | 
the government enters the mar- 
ket, however, bias is e.-.forccd 
through law. and is a complete 
bar.” 

South Africa and southern 
'United States’ schools, he said, 
“are examples' of what happens 
when government runs an activ- 
ity. It’s under cases like that, 
and under socialism (that) mi- 
norities can be exclwicd .cona- 
plctely because the govern'iicat 
is running everything.” / 

■ ' / 
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Yale N ames 3 ’ 
To Law School 


Professorships 


; Three members of the Yale 
Law School faculty have bera 
promoted to professor of law, it 
was announced Wednesday by 
Charles H. Taylor, .univepay 
provost. . 

The promotiofts are ttfeettve 
July L The three men, now as- 
sociate professors, arey Rober t 
H . Boric. Rona ld M. Dworkia, 
and Robert B~. Stevens. , 

Prof. Bork Is a specialist b 
^i-trust laws. He was .a re- 
seardt associate b Law- and 
Economics at the University of 
Chicago Law School of-195^1$SI, 
after whidJ he practiced law 


prhaiely. la^l^ he joined thef 
Yale Law School faculty as an' 
associate professor. j 

He lives at 61 Huntington St 
Prof. Dvorkin’s main field of 
interest is conflict of laws. He 
served as law clerk to Judge 
Learned Hand of the Second Cir- 
cuit Court of Appals (IS57-1958) 
and was associated with the 
firm of Sullivan and Cromwell 
m New York City from W58 to 
1961, wedding largely b the in- 
ternational area. 

He was appointed an assodate 
professor at Yale’s Law Sdx>ol 
in 1962. a.Td taught a course in 
the jJulosophy of law at Prince- 
I ton during the spring term of 
1963-19M. 

He lives at 6 St. Konan Ter. 

■ Prof. Stevens, a native of En- 
gland. was a. barrister-at-law of 
Gray's Inn a^ the Midland Cir- 
cuit ta 1956, a teaching fellow at 
Northwestern University ta 1956- 
1957, and a tutor m law at Keble 
College, Oxford, b 1956-1959, He 
joined -the Yale Law School fa- 
culty as an assistant professor 
b 1959 and was promoted b 
associate professor b 1961. He 
is an authority on properly laws. 
IK Uves'tit*t9Ta|ehill Road. 
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' Yale Professor In Panel 
r ' Conferring With Barry ‘ 

■ 'Y WASHINGTON fSp«cUl< - A, 

^ faculty rnemb^r. associate 

l»ro(essor of taw 

1 e^as among a groiTp of 13 college 
^ofe$$ors who conferred private^ . 
ly here Tuesday with Republican 
' V ' presidetHial nominee Barry GoW- 
Cju * water about ma)or Issues likely to , 

I come up in the campaign ahead. 
'*C-Bork declined to comment on 
‘ s fy^ific comments but said the ^ 
V, . , yntHing was ’‘perhaps an effort*' 

, to demostrate that Goldwatei; has. 

,■ ,'^>ome support from intellectuals. • 
p ^ Bork said he supports the GOP 
' candidate and believes '‘there are 
^ ^ jt great 'many more” in the 
" academic community wdw doso. 

% * CoWwater aides, said the meet- 

f ■’! hz was off the record but added 
i‘ Jhat Goldwater did indicate be 
-i^ants to define campaign issues . 

** * ^*with all possible pre^'ision so 
ihal the American pct^le will . 

’ feave a clear choke in Novem- 

;; ,, , 
. m i ^ . ■■ ■ ■■ i ■ i ■ i i w ^ ^ 
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Bork To Begin 


!!';>,••-, By STANLEY FISHER JR. ,- 
RegUler SUff Reportcy . 
>./> Vale Law Professor Robert 
-■ 'J H. Bork said today he will be* 
y.-:';" .gin work immediately on the 
-Jourto attempt to provide the 
f‘\ -state with 'an equitable redis- , 
»r -.- tricting plan, 

. The 4S-year*old instructor of 
fti^! -f- constitutional and anti-trust law 
jj-j^c^-^has been appointed a "special 
master" to draw up a const]- 
t4 .?,*-'^'tulional redistricting plan by a 
I three-judge federal panel 

~ In announcing Bork’s appoint- 
. 'ihent Thursday, the panel also 
-’c'/ Tiuled unconstitutional the third 
fVv>M attempt-by a panel of three 
i I {o^state court judges— to realign' 
^Connecticut General Assembly 
(KstrJels for the November bal-; 
Rioting." •;- - .. -V; '■ 


“ commission. 
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The state judges were pre- 
.ceded, unsuccessfully, by the 
Assembly and a special state 


In the meantime, legislators 
*• still don't know where or how 
long they will have to campaign. 

: Bork couldn’t tell them today. ^ 
He said be had "no idea” bow * 
; ’ long it would take him to come ■ 
up with a now' plan, but would 
.- "work as fast as I can.” 


last say. ' "Federal law Is su- 
preme ... you can only ap- 
peal," he said. - - 
Bork add^ that, although he 
will be iti communication with 
' the federal panel, he will work 
alone on' the project. He said 
that he had seen the state 
judges’ plan and read the fed- 
.. eral panel’s decision in striking 
It doiKim, but wouldn’t comment' 
- on either. 








■ ' Am&m 


He will proceed 'despite the 
threat of an appeal of the fed- 
. eral panel’s ruling Thursday. 

The federal panel will have- 
iinal approval of.wtatever dan 
■ ■ Boifc comes ip witii. The judges 
- said they will institute his prod- 
-^act if acceptable, unless fiie As- 
’ scrrfjly dr^s up one. Boik saM 
^that t^ federal pacel has tbe 


A- Republican, Bork said he • 
didn’t I^w how be came to be 
selected for his new job and that 
he didn’t know any of the three 
judges that picked him. His 
payment for the job b still un-- 
known, he said. - . 

* Bork U on ascmester’s'Ieave', 
-from Yale to' work on a book, 
P.9« 1 - 






--yr- Y * J • |*y 

Ro^rt will start" 


"at once dra\ying «^:ane\v:.'_ 
Goneral ’Asieoibly ’'"teap* •• 


r 


porllonmtnt plih. 5 *.* 


almost completed* He wHI drop 
that Jask to work on the redis- 
tricting plan. A teacher at Yale 
since IS^, he will return to his 
classroom In September, 

He holds a law degree from 
the University of Chicago and 
practlc^ law there. He. and his 
wife ar^ three children live at 
142 Huntington Ave. 

9**'i 


« :*3 ' 

I s 

K\ 

Vv* 

■V?; 


^•Gtlgated 




> - •• V 


•Tiir*'’ ' 

i mxon Wflmcs^ 




IrM^rk f '■ 

-; ; .‘ To Law Posl{:M J ^ 

’ •• Y*le Law School Pro f. Robe rt constitutional law teachers and < \ 

•' H. Bork wa s among those i>onu« i j scholars In the countrY.** Poliak ' *, .'A 
^ naied for tc^lweramentalpoS'V said. s 

U lUoM FfWay by III March, Bork. a RepuWi* " 

<*• oo, , '*vAS>‘^ can, was appointed by a threo-_ f 

; .,»Prof. Bork was named; to *ocY.i*‘*«/»^; judge federal panel to write a * ' 
>.| coed retuingU.S.Solicnoc Gen. <^ ;^,' *^l^„reapportjonroent plan for the ' 

>, CriswoM. who will^ii^/^V.'^SjConaecticut General Assembly, ‘v 

reiha« until the current Sb-* 7 *<V '“ .2?u never took e«^ f » 

<,V preroe Court term ends.' ^ I 'Ki! > 71*^1 £U.S. Supreme Court ordered! '■• '?. 

! L ■ Prof, fiork hi«.t>u«hi ; l 'VS^s ■> a* k ^ > < nl«n .intn l9« I 


• ; Prof. Bork has Uught at .Yde^*' * i ?“J 
since 19€S. He was a consultants'''' ' . f*") 
to the Nixon Cabinet comroitteeM .' 4 
whW» developed the adroinistra'r ^ ^ 
tiw'r^position against.;fo Jifd 

husinf of schiidmr; te^’; !'• 
Khim racial integration. < 

> Prof, Bork also earlier thts^* <^, 
year was. the man assigned '',3 

^ay.a role as General Asserof': ', / ' j» 
My roapenaker when negotia;^.' ^ 
■ ti^ hr redistrictiag of thesf' ^ i J 
S asserohiy broke down. The Bork". ■ ^ 

I plan was subse^ueotiy shdved-- ’ ,* .ffi 
; in a series of court appeals ,tak|- . 
j en by both politieal parties, 

•‘He'atheUwyertodiarf*^ ; ‘I 
, all the business die Uiatec J 


I ^anotber ' plan 'into law, 
' temporarily settliag the con- 
^fusion surrounding I^islative 
^ reapportionment-and allowing 
General Assembly elections on 
; Nov, 7. 

. Not . known particularly as a 
political activist among hb 
,3 peers at Yale. Poliak did say 
'.»|;that Bork was one ‘of the sign- 
.3;'crs of a published advertise- 
i<4>^inent during the fall support!^ 
^tbe re-electioo of President Nix- 
ffj. * 00 . , > 

Bork served In the VS. Ma- 
'.|,-^'rtnc Corps in J9tW$ and was 
‘I, recalled to serve in 19SO-S2. 

5,1 •Hi attended the Uafvcrslty of 
i ' Pittsburgh ;bot received Ms 


States bas m the U.S. Supreme^ *V i ' Pittsburgh ; bat received Ms 
Court.** be said ' 1?. »«<* J D- (doctor of ju- 

■ ‘•ft is a superb appointnKo!,'''«n r -tw rbphidence) degrees from the 
Poliak said. ‘ Solicitor General ,j|^‘‘;lfeiversity of (Xicago in 195J. 
is every lawyer’s dream job. He remained th«e for a year 

particularly cans for scmeooef,i , lifs-to work on an economics and 


i with a sense for public law.*' 


j'vlaw project before joining a pri- 


I *' ■' The fS-jear-okJ Bork. a ni-',bf ,’v'i*;''vate law firm h New York City 

tive of . Pittsburgh, joined the^ .T* ^-»«.and h Chicago. ,• aC> 

Yale law faculty as an assocl-i^ *, :|f-| He and hb wife. (Hare, bave 
5 ate professor, in I9S2 and ■was M'l'.Tijf;.,,' three children. The Berks live 
* * promoted to a full professorships^ ,’in New Haven. 



^ 'I Re^niied as a ^islist b P 
‘7^ «; 'fantkrust law and related su^j ' 

»«ch as monopolies: t<2»-V 
^.XVVjbtibn of busing and bu^ss| 
f‘:« ■Kl .^law, Bork widened Ms field toj, 
include eonstitatboal law tABe [. 

:■ M V-.> \ 

A “He' has written very widely L 

n'.^?-3'^!oa !, constitaUonal pr^e«S.’*ti 
said, ootbg that BoA,*; 
first went to Yale wtea former t, 
■ Pfisf*: Undersecretary of ,$ute Eo-i 
li^ivgeneBostow was dean.. . {. 
SBork helped shape. the Nixons 
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?V By CARY E. SWAN ' ^ 
i»wnMl-Cewr{«!r Staff R«p«rt*r 
/, A .Yale' law professor, who 
to^.a semester, leave' from the 
‘ Ivy 'haHs to write a t>ook,,ha3' 
<> suddenly .J>eea cast in the -role 
: 6f*mapmaker fn thc‘stat» re* 
tistjic^ • struggle, . 
i ^ Kobert Thursday 

was named by,.a ;thre€-jadge 
lederal/panel aiss a -“special; 
master**'. to formulate. a ntfi< 
'•redistrictbg plan that conforms 
' to' constitutional r^uirements. . 

*T was’, within , two' weeks of 
completing the bMk when this 
.matter came up", the. bearded 
’05rfc said Thursday night, ^i'm 
golog .to start work right 
,awiY," be added of bis new 
iob, indicating that ‘the bock— 

■ on antitrust law:-:.- may have to 
' be delayed for a .while. ^ 
'.VBork explained -that be. was. 






: -f 


'V*. 


W. ■ a«<ioy- W l^au koowa* “thaf- 

• - - - - 


U xJ^ ■ 'K' 1 -i** 


ROBERT H; BORK 
The . bock , must wail 


It was in the worics.for some, 
(time.*! v - ’ ■ , ’ 

‘ He .‘discounted politics as tAt-i, 
.'tag' 'anythinf><to ,'do> with .the.' 
ri>oice. The reap^vwlkiomeht isr. 
sue in' tbe state has been:d»< 
bated almost strictly’ >aloo<. 
political lines.' • ,i') ! •/' i i 

*'Vm a registered RepubSdm; 
but l*m , not . involved -in poQUcs 
and I'm not going to. get, ini' 
Tolved in wlHics,’*' ho- said 
The federal panel which .i^ 
pomted.Bork included tib; Re- 
publican 'iudaes. ‘ . ■* 

. “I'd gladly, disclose the s^ry 
'they're going to, pay; me" for my 
efforts.” said Boric. "But the, 
thnple truth' is ‘ Ua'aever bees 
dis<u$Sed[.V. . '.'.■•1 ; t- 'v' ‘ 

' Bork 1^ been M lntrodwln 

loonstitutional and. antitrust "law, 
|at;-yale' alnca- 19C. JHe h^’ i* 
{law- degree frcm’aie'Uniwerafty 


’;.^-Tbefredi$trictlAg plan struck 
,^’^wn ‘ear’ier in the day bad 
/ jjreated < distrIcS' .with’ “highly 
^[yr^lar and bisarre Uutlia^t 
S^ke’ judges said,, thereby vfola'-’ 
;;?dng.the )4th ameadaseot to the' 
,'pS. CbastitutioQ. ?■; i 
Questioned, as to his oplaion; 
;M the current trend of federrd' 
courts 'tn ' state reappointment’ 
letters, . Boric remained “noc»j 
. .commital '.at i least' for the 
,, l-'present.- :’; ■ ' 

r,l.‘ Dcdslcos such as ! the present j 
,5;«ne striking dovn " the . stated 

,yej^Iativt reappoifttmeni „^ba»e 
1 been, eoinmonplaee ’ sinoe the 
^>ld.lS60:s.V4'- 


’ ‘Jof ; Chicago and , formerly prac-, -3 o i nn 

aUced,.faw Ir thit city. Hd and .5 - 2.( - 7 7- 

•^his wSfe and Ihree cbildre^^iive 
; tat I4Z Uunliftgt'yi .tye. ■ , v| Aothors 

Ifis new position will no? take Eduots 
' }Wm away from YaJe -^.^r.-iJMs' .ym,; 
i |famity. Bork indicated, -f ^ 
itj **l expect to be back teaching 
?|at Yale in September." he said. 

‘ adding that: most <4 theiredis- ch«aet«ts 
tricting plans that be.'cOats'. or 
t with'wiil -be ceocerv^ to hi| 

!f-"homo efnce.‘'3-:ii.,‘JA-'.v 

5^ . Bork- i' empharized,.;;’hdwWeV, S’lb-aitu-v oiuc, 

ri thati Whatever plans -’he .‘.drafts q boio? inv.su<j«ted 

,*.'*nuit be -approved by ibe^ court 

i-efore-gotog into effect. 

Ji;''’' *Tm- working’.'for tfie cburti'.*i 
j,i)e said-.ri’m not 'going,* to nM 
i-'^tfrangd the state of Oc«toecti«t| 
by tnyseh. 




FD-J 50 (R*t. 7 -U-«J) i 


n 


(Mount Clipping In Spaco Bolow) 




■ '■ ' ■ i’.'' /V." - • 
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1 <Ickdlc< 3 to page, nose# of 

|1 newepapefi city and state.) 


(from) governmental regulation 
and social pressure!.” 

£r^. Bori was s^)eaJting with 

aTr>H V »US-*.. rJ * 


' . ' j of (testroying (honi- 

- «m as.centers “for research 
-n, ^ reas^” Robert H. Boric. 

;. xnyfayiught..*.- 

Nl He also hailed President Nix-lw^^fv V 
«’s intention of fuidinrsSfcl^SSf< 

■ »««.<• «»«n’ 


sy^matic accumalation o(ii 
theory, .of biowicdge, and that '5 
K move instead actively into the^l 




icr^gly **ia legisUtore 
. latherthan the court” 

. .A iMding exponent of fte con- 

Prof. Bork 
^Id special taak-forcc appouit- 
.>--■^15 for the Repob^^l 
^^al candi^tes in 19SI, and 

He lasM out at New Leftists 


WTIC Lt Hartford.^ 

For $ 0 ^ Kstorleal or so 


onderstand, universities and 
jaca^^cians have been far to 
left of American society in 
r^t genew^tiens,” said Prof. 

^^fr se^g to have “a naked 
' “Icsiro to smash things ancTsys- ^^acadcmjcs on the 

■ tons for the sheer « the effect that the pol-j 

at a time*WKo "oor u ^ universities 
,|‘^fybfnnprovtogvery up» the universities] 

' tttTOs of total ^’oalfl^ In: 


He declared that “universitiwi* 
|are f« too weak to play any di- 5 
ifect role. The society is noti!! 
going to take its lead from cni>li 
versity politicians. So the unl-li' 
versity will probably have nol. 


Ksl^I or so-(«al- impact and -might destroy' 
^ for researchL' 

^^Morstand, univ^rsiti^ jm/^iandr^a^ivt m It 


f-.irv*a v;^mcr lor r< 

and reason in the process. j. 
I»rof. Winter said, “It’s not atj. 


universities 
fa- an . In- 

{cre«zng demand that the uni- 


aJl cIear to me why academics 
should play a terribly great rt^ji. 
fa the politics of the day. I don’t s 
sae any particul^ reason why ■ 
they have much to add as tOi a 
I government policies in the short!** 

I run, being persons presumabM? 
dedicated to research and scbotl. 
lanhip.” ., *■... * 1* 

^ ’ ‘aw • #0 
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(Typ^ plaintext or code) 
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(Priority) 


0 "^ 


5' 

H 


TO: SAC, PHILADELPHIA 

FROM: SAC, PITTSBURG H (161~982) (P) 

ROBERT HEROiAoRK, 

WITHOUT FAIL. 


SPIN, BUDED: DECEMBER EIGHTEEN, NEXT, 


RE BUREAU TELETYPE TO PITTSBURGH DATED DECEMBER TWELVE, 

LAST. 

FOR INFORMATION PHILADELPHIA, WHITE HOUSE HAS REQUESTED 
EXPEDITE INVESTIGATION OF BORK, WHO IS BEING CONSIDERED FOR 
PRESIDENTIAL APPOINTMENT, POSITION NOT STATED. BORK BORN MARCH 
ONE, NINETEEN TWENTYSEVEN, AT PITTSBURGH, PA.; FATHER, HARRY 
PHILLIP BORK; MOTHER, ELIZABETH MILDRED BORK, MAIDEN NAME 


(f 


UNKNOWN TO PITTSBURGH. 




PHILADELPHIA AT HARRISBURG, WILL AT PENNSYLVANIA BUREAU 
OF VITAL STATISTICS VERIFY BIRTH OF BORK. 

RESULTS OF INVESTIGATION TO BE FURNISHED BUREAU ON A 
CONTINUING BASIS VIA TELETYPE WITH REPORT TO FOLLOW. 


tuV 


RAO/msl 

V^lnBureau (Airma 



NOT record^® 
16 DEC 15 1972 
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(Priority) 
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TO : ACTING DIRECTOR, FBI (MAIL)> AND SAC, LOS ANGELES 

PROM: SAC, CHICAGO (161-2424) 

ROBERT HEROl/^ORK, SPECIAL INQUIRY, BUDKD DECEMBER 
EIGHTEEN NEXT WITHOUT PAIL. 

RE BUREAU TELETYPE DECEMBER ELEVEN LAST, AND NEW 
HAVEN TELETYPE DECEMBER TWELVE LAST. NO COPY TO LOS ANGELES. 

WHITE HOUSE HAS RBi^UESTED EXPEDITE INVESTIGATION 
OP BQRK WHO IS BEING CONSIDERED AS DEPUTY SOLICITOR 
GENERAL OF UNITED STATES. 

‘ BORN MARCH ONE NINETEEN TWENTY-SEVEN, PITTSBURGH, 
PENNSYLVANIA, AND RESIDES NEW HAVEN, CONNECTICUT, WHERE 
SINCE NINETEEN SIXTY-TWO HAS BEEN PROFESSOR OP LAW AT 
YALE UNIVERSITY. BORK DID SPECIAL POST GRADUATE IN LAW 

I 

AND ECONOMICS AT UNIVERSITY OP CHICAGO NINETEEN FIFTY-THREE 
TO PIPTY-POUR UNDER AARON DIRECTOR. DIRECTOR PRESENTLY 
RESIDES TWO SEVEN SIX THREE ZERO VIA CERRO GORDO, LOS ALTOS 
HILLS, CALIFORNIA. 

LOS ANGEHES INTERVIEW DIRECTOR REGARDING BCI35©t"recoRDEd“ 
(^- Bureau (AM) 

WJB/nJs 

( 2 ) 



Approved 
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in Che 
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,1 ftOERAL BUREAU Of INWIGATKa 

^ l^bv ^MMU\'I(X\T(ONSSECaiQS 

NR 019 LA PLAIN ^ 

5:53PM URGENT 12-13-72 NJZ TCLITTf^' 

TO ACTING DIRECTOR 
CHICAGO (161-2424) 

SAN FRANCISCO 

FROM LOS ANGELES (161-2272) (RUC) 2P 

ROBERT HEROtAoRK, SPECIAL INQUIRY, BUDED DECEMBER 
EIGHTEEN NEXT WITHOUT FAIL. 


RE CHICAGO TELETYPE TO LOS ANGELES, DECEMBER THIRTEEN 
INSTANT, NO COPY SAN FRANCISCO. 

REFERENCED TELETYPE SET FORTH BELOW FOR LOS ANGELES. 

FOR INFORMATION CHICAGO, LOS ALTOS HILLS COVERED BY SAN FRANCISCO 
WHITE HOUSE HAS REQUESTED EXPEDITE INVESTIGATION OF BORK 
WHO IS BEING CONSIDERED AS A DEPUTY SOLICITOR GENERAL OF 
UNITED STATES, BORN MARCH FIRST TWENTY SEVEN AT PITTSBURGH, 
PENNSYLVANIA, AND RESIDES NEW HAVEN, CONNECTICUT, WHERE 
SINCE SIXTY TWO HAS BEEN PROFESSOR OF LAW AT YALE UNIVERSITY. 

END PAGE ONE 








PAGE TWO 
LA lGl-2272 

BORK DID SPECIAL POST GRADUATE IN LAW AND ECONOMICS AT 
THE UNIVERSITY OF CHICAGO IN FIFTY THREE AND FIFTY FOUR 
UNDER AARON DIRECTOR. DIRECTOR PRESENTLY RESIDES TWO SEVEN 
SIX THREE ZERO VIA CERRO GORDO, LOS ALTOS HILLS, CALIFORNIA. 
SAN FRANCISCO HANDLE. 






ftOEWL BUREAU OF JNVESTlCAnOfJ 

I COMMUMCATIOA’SSIC^^- 

DECK.; 

NR3i)2 PLAKJ 

3:25PM URGENT 12/13/72 EM i CUrnT^.E 
, TO: ACTING DIRECTOR, FBI, CHICAGO, RICHMOND AND WFO 
FORM: NEW HAVEN, (161- 15 IS) (P) 

lEROtAoRK, SI, BUDED; DEC. EIGHTEEN, NEXT, 'JITKOUT FAIlJ 


Mr« ^ 

My. Bcicer 

Mx. Carichci) 

Mx< C^#2 o;M 
Mr. CoAradlw 
Mr. IDcZbtf 

Mr. iG^bhcardt ^ - _ 

Mr. ■ 

Mr. M<xr$ball ^- ■ 
Mr. Mi2^, E.S. ^ 
Mr. PiarvJi -- 

Mr. Soycxf 

Mr, Wci:<^r» — - 
leif. Booaa - - 

Mr, 

Mr. Amttroag — . , 
M». 

Ma. J5i««aca — 


ROBERT HEnUi^ ox, OUU£.UJ i^XW , iiiU.AA , *vxAr\s/UA . 

RE: BUREAU TELETYPE, DEC. ELEVEN, LAST. 


FDR THE INFORMATION OF RICHMOND, WHITE HOUSE HAS REQUESTED 
EXPEDITE INVESTIGATION OF BORX WHO HAS BEEN ANNOUNCED AS BEING 
CONSIDERED FOR THE POSITION OF DEPUTY SOLICITOR GENERAL OF THE US. 
BORN JAN. NINE, TWENTY SEVEN, PITTSBURG, PA., AND CURRENTLY 
PROFESSOR OF LAW AT YALE LAW SCHOOL. 

DEPARTMENT OF JUSTICE HAS REQUESTED THAT IT BE FURNISHED 
COPIES OF REPORTS OF INVESTIGATION. SL'BMIT ALL RESULTS BY 
TELETYPE. SIBMIT THREE COPIES OF REPORTS TO BUREAU. 

APPOItn^E TELEPHONICALLY contacted NKO this DATE AND 
advised he is A TRUSTEE FOR THE WOODROW WILS0^3 CENTER FOR INTER- 
NATIONAL SCHOLARS LOCATED IN THE SMITHSONIAN INSTITUTE, WASHINGTON, 
D.C. APPLICANT IS DIRECTOR OF THE THOMAS JEFFERSON CENTER Q 

:S\JlLLz/yi\?^^?Q I Nils 



ADVISED PROFESSOR 


FOUNDATION AT THE UNIV. OF VIRGINIA, CHARLOTTES 

ON THE faculty AT UNIV. 

familiar with his work. JAN 31 1973 

APPOINTEE ADVISED WHILE IN CHICAGO, HE APPEARED 
END PAGE ONE 
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PAGE TWO NH 1€1-1518 

FOLLOWING FEDERAL DISTRICT COURT JUDGES; 

EDWIN ROBSON, JUDGE AUTIN, SAfl PERRY, CHIEF JUDGE CAHPBELL 
APPOINT^ FURTHER ADVISED HE HaD NO CONTACTS WITH ANY 
rEKBERS OF THE CIVIL RIGHTS ORGANIZATIONS OR RELIGIOUS GROUPS 
IN CHICAGO. . 

CHICAGO,. RICHMOND, AND WFO HANDLE PER INSTRUCTIONS. 
INVESTI'Gi^TION CONTINUING AT NEW HAVEN. 
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Transmit the following iin 
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(Typ^ in plaintext or code) 


(Priority) 
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TO: ACTING DIRECTOR, FBI 

FROM: SAC, NEW HAVEN 

SUBJECT: ROBERT HEROl^^RK 

SPECIAL INQUIRY 

ReButel 12/11/72 

The following is a list compiled 
the appointee as obtained at the 
Library: 

I 

"Antitrust for Australia? - 
an evaluation of the American 
Experience" 


(161-1518) (P) 


from the bibliography of 
Yale University Law School 


Australian Law Journal 9/30/69 


"Civil Rights - A Challenge" New Republic 


"The Civil Rights Bill" 

"Conflicts Between Patent 
and Antitrust Laws? - 
Comments" 


"Contrasts in Antitrust 
Theory: I" 

4 

"Criminal enforcement of the 
antitrust laws: a general 

appraisal" 


9( 

^2^ Bureau (Encs. 3) (RM 
jL - New Haven 
RHG/cbs 
-4a) 


Chicago Tribune 

Patent , Trademark , 

& Copyright <Iougnal 
of Research and 
EducaTfon 


Columbia Law Review 



A/-, 


N.Y.sjMBaiRlSe^ 

slum 
16 1972 


tion j^oj^^sium 


8/31/69 

9/21/63 


3/1/64 


1966 

3/65 

1963 
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"The crisis in antitrust*' 

"Direct controls and the 
jfree market " 

"The goals of antitrust . , . " 

"The goals of antitrust 
policy" 

"Legal dimensions of the 
decision to intercede in 
Cambodia" 

"Legislative Intent and 
the policy of the Sherman 
Act" 

"The role of reason and 
the per se concept: price 

fixing and market division" 

"Antitrust in dubious 
battle" 

*!Neutral principles and 
some llrst amendment 
problems" 

"Resale price maintenance 
and consumer welfare" 

"The Supreme Court vs. 
corporate efficiency" 

"*We suddenly feel that 
law is vulnerable*" 

"Why I am for Nixon" 


-2 


6/1/68 




NH 161-1518 


The :following articles, reproduced in their entirety, 
are submitted as enclosures: 

’The goals of antitrust: Columbia Law Review 3/65 

A dialogue on policy” 

’’Resale price maintenance Yale Law Journal 4/68 

and consumer welfare” 

’•Neutral principles and Indiana Law Journal Fall, 

some first amendment pro- ' 

blems” 


1971 
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INDIANA LAW JOURNAL 

■' '■■*'■' 

Volume 47 FALL 1971 Number I 


NEUTRAL PRINCIPLES AND SOME FIRST AMENDMENT 

PROBLEMS* 

Robert H. BorkI' 

A persistently disturbing aspect of constitutional law is its lade of 
theory, a lack which is manifest not merely in the work of the courts but 
in the public, professional and even scholarly discussion of the topic. The 
result, of course, is that courts are without effective criteria and, therefore 
we have come to expect that the nature of the Constitution will change, 
often quite dramatically, as the personnel of the Supreme Court changes. 
In the present state of affairs that expectation is inevitable, but it is never- 
theless deplorable. 

The remarks that follow do not, of course, offer a general theory of 
constitutional law. They are more properly viewed as ran^ng shots, an 
attempt to establish the necessity for theory and to take the argument of 
how constitutional doctrine should be evolved by courts a step or two 
farther. The first section centers upon the implications of Professor 
Wechsler’s concept of “neutral principles,” and the second attempts to 
apply those implications to some important and much-debated problems in 
the interpretation of the first amendment. The style is informal since these 
remarks were originally lectures and I have not thought it worthwhile to 
convert these speculations and arguments into a heavily researched, 
' balanced and thorough presentation, for that would result in a book. 

The Supreme Court and the Demand for Principle 

The subject of the lengthy and often aerimonious debate about the 
proper role of the Supreme Court under the Constitution is one that pre- 
occupies many people these days: when is authority legitimate? I find it 
convenient to discuss that question in the context of the Warren Court and 
its works simply because the Warren Court posed the issue in acute form. 
The issue did not disappear along with the era of the Warren Court 

♦The text of this article was delivered in the Spring of 1971 by Professor Bork at 
^ the Indiana University School of U\v as part of the Addison C. Harriss lecture serres. 
t Professor of Iaw, Ysile Law School- » » 
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majorities, however. It arises when any court either exercises or decKnes- 
to exercise the power to invalidate any act of another branch of govern- 
ment. The Supreme Court is a major power center, and we must ask when 
its power should be used and when it should be withheld. 

Our starting place, inevitably, is Professor Herbert Wechsler’s'argu- 
ment that the Court must not be merely a “naked power organ,” wWch 
.means that its decisions must be controlled by principle.* “A principled 
dedsion,” according to Wechsler, “is one that rests on reasons with 
respect to all the issues in a case, reasons that in their generality and their 
neutrality transcend any immediate result that is involved.”* 

Wechsler chose the term “neutral principles” to capsulate his argu- 
ment, though he recognizes that the legal principle to be applied is itself 
never neutral because it embodies a choice of one value rather than . 
another. Wechsler asked for the neutral application of principles, which is 
a requirement, as Professor Louis L. Jaffe puts it, that the judge 
“sincerely believe in the principle upon which he purports to rest his deci- 
sion.” “The judge,” says Jaffe, “must believe in the validity of the reasons 
given for the decision at least in the sense that he is prepared to apply 
them to a later case which he cannot honestly distinguish.”* He must 
not, that is, decide lawlessly. But is the demand for neutrality in judges 
merely another value choice, one that is no more principled than any 
other? I think not, but to prove it we must rehearse fundamentals. This 
is familiar terrmn but important and still debated. 

' The requirement that the Court be principled arises from* the resolu- 
tion of the seeming anomaly of judicial supremaqr in a democratic society. 
If the judiciary really is supreme, able to rule when and as it secs fit, the 
society is ixot democratic. The anomaly' is dissipated, however, by the 
^model of government embodied in the structure of the Constitution, a 
model upon which popular consent to limited government by the Supreme 
Court also rests. This model we may for convenience, though perhaps not 
with total accuracy, call “Madisonian.”* 

A Madisonian system is not completely democratic, if by “demo- 
cratic” we mean completely majoritarian. It assumes that in wide areas 
of life majorities are entitled to rule for no better reason that they are 
majorities. We need not pause here to examine the philosophical under- 

l' H. WeCHSie*. Tovfard Ntutral PnntipUs Constituti^l Law, in 
PuKams, Potmes, an» FvNPAMCNTAt Law 3, ,27 (1961) . IhereinaCter cited a» 
Wech$u*1. 

' < 2. Id. 

3, L. Jaite, Encusr an» Amskicak Jotces as Lawmakeks 38 (1969). ' 

4. Ste R. Dahi, a Pwetace to Democratic Theory 4-33 (1956). 
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piijnings of that assumption since it is a “given” in our society; nor need 
we worry that “majority” is a term of art meaning often no more than the 
shifting combinations of minorities that add up to temporary majorities in 
the legislature. That majorities are so constituted is inevitable. In any 
case, one essential premise of the Madisonian model is majoritarianism. 
The model has also a counter*maj6ritarian premise, however, for it 
assumes there are some areas of life a majority should not control. There 
are some things a majority should not do to us no matter how demo- 
cratically it decides to do them. These are areas properly left to individual 
freedom, and coercion by the majority in these aspects of life is tyranny. 

Some see the model as containing an inherent, perhaps an insoluble, 
dilemma.* Majority tyranny occurs if legislation invades the areas pro- 
perly left to individual freedom. Minority tyranny occurs if the majority is 
prevented from ruling where its power is legitimate. Yet, quite obviously, 
neither the majority nor the minority can be trusted to define the freedom 
of the other. This dilemma is resolved in constitutional theory, and in 
popular understanding, by the Supreme pourt’s power to define both 
majority and minority freedom through the interpretation of the Constitu- 
tion. Society consents to be ruled undemocratically within defined areas 
by certain enduring prindples believed to be stated in, and placed beyond 
the reach of majorities by, the Constitution. 

But this resolution of the dilemma imposes severe requirements upon 
- the Court. For it follows that the Court’s power is legitimate only if it 
has, and can demonstrate in reasoned opinions that it has, a valid theory, 
derived from the Constitution, of the respective spheres of majority and 
minority freedom. If it does not have such a theory but merely imposes 
, its own value choices, or worse if it pretends to have a theory but actually 
follows its own predilections, the Court violates the postulates of the 
Madisonian model that alone justifies its power. It then necessarily abets 
the tyranny cither of the majority or of the minority. 

This argument is central to the issue of legitimate authority because 
the Supreme Court’s power to govern rests upon popular acceptance of 
this model. Evidence that this is, in fact, the basis of the Court’s power is 
to be gleaned everywhere in our culture. We need not canvass here such 
things as high school civics texts and newspaper commentary, for the most 
telling c'ridence may be found in the U.S. Reports. The Supreme Court 
regularly insists that its results, and most particularly its controversial 
results, do not spring from the mere will of the Justices in the majority ‘ 


f 


INDIANA LAW JOURNAL 


but are supported, indeed compelled, by a proper understanding of the 
’ of the United States. Value ch(^ces are attributed to the 
Founding Fathers, not to the Court. The way an institution advertises 
tells you what it thinks its customers demand. 

This is, I think, the ultimate reason the Court must be principled. If 
it does not have and rigorously adhere to a valid and consistent theory of 
majority and minority freedoms based upon the Constitution, judicial 
supremacy, given the axioms of our system, is, precisely to that extent, 
illegitimate. The root of its illegitimacy is that it opens a chasm ibetween 
the reality of the Court’s performance and the constitutional and popular 
assumptions that give it power. 

I do not mean to rest the argument entirely upon the popular under 
standing of the Court’s function. Even if society generally should ultim- 
ately perceive what the Court isJn fact doing and, having seen, prove 
. content to have major polides determined by the unguided discretion of 
judg^ rather than by elected representatives, a principled judge would, 
I believe, continue to consider himself bound by an obligation to the 
document and to the structure of government that it prescribes. At least 
he would be bound so long as any litigant existed who demanded such 
adherence of him. I do not understand how, on any other theory of judicial 
obligation, the Court could, as it docs now, protect voting rights if a large 
majority of the relevant constituency were willing to see some groups or 
individuals deprived of such rights. But even if Tam wrong in that, at 
the very least an honest judge would owe it to the Sody politic to cease 
invoking the authority of the Constitution and to make, explicit the im- 
position of his own will, for only then would we know whether the society 
understood enough of what is taking place to be said to have consented. 

Jpdge J. Skclly Wright, in an argument resting on different premises, 
has severely criticized the advocates of principle. He defends the value- 
choosing role of the Warren Court, setting that Court in opposition to 
something he refers to as the “scholarly tradition,” which criticizes that 
Court for its lack of principle.* A perceptive reader, sensitive to nuance, 
may suspect that the Judge is rather out of .sympathy with that tradition 
from such hints as his reference to “self-appointed scholastic man- 
darins.”' 

The “mandarins” of the academy anger the Judge because they 
engage in “haughty derision of the Court’s powers of analysis and reason- 


JWrlght, Professor Btcktl.'The Scholarly Tradition, and the Supreme Cowl, S4 
Hasv. L. Rev. 769 (1971) (hereiaafter cjt»I a* Wright}. ■ 

7. Id, at 777. 
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ing."* Yet, curiously enough. Judge Wright makes no attempt to refute 
the charge but rather seems to adopt the twhnique of confession and 
avoidance. He seems to be arguing that a Court 'engaged in choosing 
fimdamental values for. society cannot be expected to produce principled 
decisions at the same time. Decisions first, principles later. One . wonders, 
however, how the Court or the rest of us are to know that the decisions 
are correct or what they portend for the future if they are not accompained 
by the principles that explmn and justify them. Ahd it would not be amiss 
to point out that quite often the principles required of the Warren Court’s 
decisions never did put in an appearance. But Judge Wright’s main point 
appears to be that value dtioice is the most important function i of the 
Supreme Court, so that if we must take one or the other, and apparently 
we must, we should prefer a process of selecting values to one of con- 
structing and articulating principles. His argument, J bCIieve, boils down 
to a syllogism. I. The Supreme Court should "protect our constitutional 
rights and liberties.” II. The Supreme Court , must "make fundamental 
value choices” in order to "protect our constitutional rights and liberties.” 
HI. Therefore, the Supreme Court should* "make fundamental value 
choices.”* 

The argument displays an all too common confusion. If we have con- 
stitutional rights and liberties already, rights and liberties spedfied by the 
Constitution,** the Court need make no fundamental value choices in 
order to protect them, and it certainly need not have difficulty enunciating 


8. W. at 777-78. 

9. This syltorism is itnpKcIt in roach of Wright’s argument. “If it 
is proi«er for the Court to make fundamental value choices to protect our constitutional 
rights and liberties, then it is self-defeating to say tlat if the Justices cannot come up 
with a perfectly reasoned and perfectly general opimoa now, ften 'they should ^staia 
frwn decision altogether.” 7d. at 779. The first clause is the important one ior Reseat 
purposes; the others merely caricature the position of commentators who ask for 
principle. 

10. A position Judge Wrfeht also seems to take at times, “Constitutional chmees 
are in fact different from ordinary decisions. The reason is simple: the roorst important 
value chrices have already been made by the framers of the Cmstitution." Id. at 784, 
One workers how the Judge squares tius with his insistence upon the propriety of 
the judiciary making “fundamental value choices.” One also wonders what degree of 
specifWty is required before the framers may realistically be said to have made the 
“most important value choices." The Warren Court has chosen to expand the fourteenth 
amendment’s theme of equality in ways certainly ..not foreseen by the framers of -that 
provisi^, A ^ior Court expanded the amendment’s theme of liberty. Are both Courts 
to be judged innocent of having made the roost important value choices on the ground 
that the framers mentlooed both liberty and equality? If so, the framers must 
held to have delegated an almost complete power to govern to the Supreme Court, and 
it is untrue to say that a cbnstitutk^l decision as any different from an ordinary govern- 
mental decisioa Judge Wright simply never faces 'tap to theproblem he purports to 
address: how free is the Court to choose values that will override the values chosen by. 
elected representatives? 
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prindples. If, on the other hand, “constitutional rights and liberties” are 
not in some real sense specified by the Constitution but are the rights, 
and liberties the Court chooses, on the basis of its own values, to give to 
us, then the conclusion was contained entirely in the major premise, and 
the Judge’s syllogism is no more than an assertion of what it purported 
to prove. 

If I am correct so far, no argument that is both coherent and re- 
spectable can be made supporting a Supreme Court that “chooses funda- 
mental values” because a Court that makes rather than implements value 
choices cannot be squared with the presuppositions of a democratic society. 

’ Th® man who understands the issues and nevertheless insists upon the 
rightness of the Warren Court’s performance ought also, if he is candid, 
to admit that he is prepared to sacrifice democratic process to his own 
moral views. He claims for the Supreme Court an institutionalized role as 
perpetrator of limited coups d’etat. 

Such a man occupies an impossible philosophic position. What can he 
say, for instance, of a Court that does not share his politics or his morality? 

I can think of nothing except the assertion that he will ignore the Court 
whenever he can get away with it and overthrow it if he can. In his view 
the Court has no legitimacy, and there is no reason any of us should obey 
it. And, this being the case, the advocate of a value-choosing Court must 
answer another difficult question. Why should the Court, a committee of 
nine lawyers, be the sole agent of change? The man who prefers results to 
processes has no reason to say that the Court is more legitimate than any 
other institution. If the Court will not listen, why,=not argue the case to 
some other group, say the Joint Chiefs of Staff, a body with rather better 
means for implementing its decisions? 

We are driven to the conclusion that a legitimate Court must be con- 
trolled by principles exterior to the will of the Justices. As my colleague. 
Professor Alexander Bickel, puts it, “The process of the coherent, an- 
alytically warranted, principled declaration of general norms alone 
justifies the Court’s function . . . Recognition of the need for 
principle is only the first step, but once that step is taken much more 
follows. Logic has a life of its own, and devotion to principle requires that 
we follow where logic leads. 

^ Professor .Bickel identifies Justice Frankfurter as the leading judicial 
proponent of principle but concedes that even Frankfurther never found 
a “rigorous general accord between judicial supremacy and democratic 

11 . A. Bicxzz, Ths Sctwemb Court an» ths I»ia or-P)R0cm* 96 ( 1970 ). 
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NEUTRAL PRINCIPLES 7 

theon^.”** Judge Wright responds, “The leading commentators of the 
scholarly tradition have tried ever since to succeed where the Justice 
failed/’** As Judge Wright quite accurately suggests, the commentators 
have" so far had no better ludc than the Justice. 

On reason, I think, is clear. We have not carried the idea of neutrality 
far enough. We have been talking about neutrality in the applicatim of 
principles. If judges are to avoid imposing their own values vpon the rest 
of us, however, they must be neutral as well in the definition and the 
derivation of principles. 

It is easy enough to meet the requirement of neutral application by 
stating a principle so narrowly that no embarrassment need arise in apply- 
ing it to all cases it subsumes, a tactic often urged by proponents of 
“judicial restraint.” But that solves very little. It cerainly docs not protect 
the judge from the intrusion of his own values. The problem may be 
illustrated by Griswold v. Connecticut^* in many ways a typical decision 
of the Warren Court. Griswold struck down Connecticut’s statute making 
it a crime, even for married couples, to use contraceptive devices. If we 
take the principle of the decision to be a statement that government may 
not interfere with any acts done in private, we need not even ask about the 
principle’s dubious origin for we know at once that the Court will not 
apply it neutrally. The Court, we may confidently predict, is not going to 
throw constitutional protection around heroin use or sexual acts with a 
consenting minor. We can gain the possibility of neutral application by 
reframing the principle as a statement that government may not prohibit 
the use of contraceptives by married couples, but that is not enough. The 
question of neutral definition arises : Why docs the principle extend only 
to married couples? Why, out of all forms of sexual behavior, only to 
the use of contraceptives? Why, out of all forms of behavior, only to sex? 
The question of neutral derivation also arises ; What justifies any limita- 
tion upon legislatures in this area? What is the origin of any principle one 
may state? 

To put the matter another way, if a neutral judge must demonstrate 
•why principle X applies to cases A and B but not to case C (which is, I 
believe, the requirement laid down by Professors Wechsler and Jaffe) , he 
must, by the same token, also explain why the principle is defined as X 
rather than as X minus, which would cover A but not cases B and C, or 
as X plus, which would cover all cases. A, B and C. Similarly, he must 


12. W. at34. 

13. Wright, supra note ^ at 775. 

14. 381 U.S. 479 (1965). 
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explain why X is & proper principle of limitation on majority power at all. 
^Vhy should he not choose non~X^ If he xnay not choose lawlessly between 
in applying principle X, he may certainly not choose lawlessly in 
defming .X" or in choosing X, for principles are after all only organizations 

of cases into groups. To choose the principle and define it is to decide the 
cases. 

It follows that the choice of "fundamental values’' by the Court can- • 
not be justified. Where constitutional materials do not dearly specify the 
value to be preferred, there is no principled way to prefer any claimed 
human value to any other. The judge must stick dose to the text and the 
Wstopr, and their fair implications, and not construct new rights. The 
case just mentioned illustrates the point. The CriswoW' decision, has been 
acclaimed by legal scholars as a major advance in constitutional law, a 
salutary demonstration of the Court’s ability to protect ifundamental. 
human values. I regret to have to disagree, and my regret is all the more 
sincere l^cause I once took the same position and did so in. print.” In 
extenuation I can only say that at the time I thought, <julte erroneously, 
that new basic rights could be derived logically by finding and extrapolat- 
ing a more general principle of individual ' autonomy underlying the 
particular guarantees of the Bill of Rights. 

The Court’s Griswold opinion, by Justice Douglas, and'the array of 
(meuning opinions, by Justices Goldberg, White and Harlan, all failed to 
justify the derivation of any principle used to strike down the Connecticut 
anti-contraceptive statute or to define the.scope of the principle. Justice 
Douglas, to whose opinion I must confine myself, began by pointing out 
that "siwific guarantees in the Bill of Rights have penumbras, formed by 
emanations from those guarantees that help give them life and sub- 
stance.”” Nothing is e.xceptional there. In the case Justice. Douglas cited, 
NAACP V. AlohomaJ^ the State was held unable to force 'disclosure of 
membership lists because of the chilling effect upon the rights of assembly 
and political action of the NAACP’s members. The penumbra was 
CTcat^ solely to preserve a value central to the first amendment, applied 
in this case through the fourteenth amendment. It had no life of its own 
as a right independent of the value specified by the first amendment. 

But Justice Douglas then performed a miracle of transubstantiation. 
He called the first amendment’s penumbra a protection of "privacy” and 

Supremt Court Nteds a Ntvf Philosophy, Foriuni, Dee., 1968, 
y I/O. • 

16. 3$i U.S. at 4S4. * • . 

17. 357 VS. <49 (1958). 
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then asserted that other amendments create “zones of privacy."^* He had 
no better reason to use the word “privacy” than that the individual is free 
within these zones, free to act in public as well as in private. None of these 
penumbral zones — from the first, third, fourth or fifth amendments, all 
of which he cited, along with the ninth— covered the case before him. One 
more leap was required. Justice Douglas asserted that these various “zones 
of privacy” created an independent right of privacy,** a right not lying 
within the penumbra of any specific amendment. He did not disclose, 
however, how a series of specified rights combined to create a new and 
unspecified right. 

The Griswold opinion fails every test of neutrality. The derivation 
of the principle was utterly specious, and so was its definition. In fact, we 
are left with no idea of what the principle really forbids. Derivation and 
definition are interrelated here. Justice -Douglas called the amendments 
and their penumbras “zones of privacy,” though of course they are not 
that at all. They protect both private and public behavior and so would 
more properly be labelled “zones of freedom.” If we follow Justice Douglas 
in his next step, these zones would then add up to an independent right of 
freedom, which is to say, a general constitutional right to be free of legal 
coercion, a manifest impossibility in any imaginable society. 

Griswold, then, is an unprincipled decision, both in the way in which 
it derives a new constitutional right and in the way it defines that right, 
or rather fails to define it. We are left with no idea of the sweep of the 
right of privacy and hence no notion of the cases to which it may or may 
not be applied in the future. The truth is that the Court could not reach 
its result in Griswold through principle. The reason is obvious. .Every 
clash between a minority claiming freedom and a majority claiming 
power to regulate involves a choice between the gratifications of the two 
groups. When the Constitution has not spoken, the Court will be able to 
‘ find no scale, other than its own value preferences, upon which to weigh 
the respective claims to pleasure. Compare the facts in Griswold with a 
hjrpothetical suit by an electric utility company and one of its customers 
to void a smoke pollution ordinance as unconstitutional. The cases arc 
identical. 

In Griswold a husband and wife assert that they wish to have sexual 
relations without fear of unwanted children. The law impairs their sexual 
gratifications. The State can assert, and at one stage in that litigation did 
assert, that the majority finds the use of contraceptives immoral. Knowl- 

18. 381 VJS. at 484, 

19. W.at48S. 486^ 
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ed^e that it ta^es place and that the State makes no effort to inhibit it 
causes the majority anguish, impairs their gratifications. 

The electrical company asserts that it wishes to produce electricity 
atlow cwt in order to reach a wide market and make profits. Its customer 
asserts that he wants a lower cost so that prices can be held low. The 
smoke ^Ilution reflation impairs his and the company's stockholders’ 
ecoiwmic gratifications. The State can assert not only that the majority 
prefer clean air to lower prices, but also that the absence of the regulation 
impairs the majority’s physical and aesthetic gratifications. 

Neither case is covered specifically or by obvious implication in the 
Constitution. Unless we can distinguish forms of gratification, the only 
course for a principled Court is to let the majority have its way in both 
^es. It is dear that the Court cannot make the necessary distinction. 
There is no principled way to decide that one man’s gratifications are 
more deserving of respect than another's or that one form of gratification 
IS more worthy than another.*’ Why is sexual gratification more worthy 
than moral gratification? Why is sexual gratification nobler than 
gnomic gratification? There is no way of deciding these matters other 
than by reference to some system of , moral or ethical values that has no 
o^ jective or intrinsic validity of its own and about which men can and do 
differ. Where the Constitution does not embody the moral or ethical 
choice, the judge has no basis other than his own values upon which to 
'set aside the community judgment embodied in the statute. That, by 
definition, is an inadequate basis for judicial supremacy. The issue of the 
community’s moral and ethical values, the issue of the degree of pain an 
activity causes, arc matters concluded by the passage and enforcemment of 
< the laws in question. The judiciary has no role to play other than that of 
^PP^ymiT the statutes in a fair and impartial manner. 

One of my colleagues refers to this conclusion, not without sarcasm, 
as the "Equal Gratification Clause.” The phrase is apt, and I accept it, 
though not the sarcasm. Equality of human gratifications, where the 
document docs not impose a hierarchy, is an essential part of constitutional 
doctrine because of the necessity that judges be principled. To be perfectly 
clear on the subject, I repeat that the principle is not applicable to legisla* 
tures. Legislation requires value choice and cannot be principled in the 
sense under discussion. Courts must accept any value choice the legislature 

"Itih-S- feterpcrjonal coaijarisons of 

Natvw and SiCNincAKcs of Economic SasNce, ch. 4 
(Za ca 1969) , P. Samuixsoj^, Founoations or Bco ^ o^ic Aicalysjs 243-52 (1965). 
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makw unless it clearly runs contrary to a choice made in the framing of 
the Constitution. 

It follows, of course, that broad areas of constitutional law ought 
; I to be reformulated. Most obviously, it follows that substantive due process, 

revived by the Griswold case, is and always has been an improper doctrine. 
Substantive due process requires the Court to say, without guidance from 
the Constitution, which liberties or gratifications may be infringed by 
majorities and which may not. This means that Griswold's antecedents 
were also wrongly decided, e.g.,. Moyer v. Nebraska*^ which struck down 
a statute forbidding the teaching of subjects in any language other than 
; English; Pierce v. Society of Sisters,** which set aside a statute compel- 

ling all Oregon school children to attend public schools; Adkins v. 
Children’s Hospital^ which invalidated a statute of Congress authorizing 
a board to fix minimum wages for women and children in the District of 
Columbia; and Lochner v. New York** which voided a statute fixing 
maximum hours of work for bakers. With some of these cases I am in 
political agreement, and perhaps Pierce’s result could be reached on 
acceptable grounds, but there is no justification for the Court's methods. 
In Lochner, Justice Peckham, defending liberty from what he conceived 
as a mere meddlesome interference, asked, “[Ajre we all . . . at the 
mercy of legislative majorities?”” The correct answer, where the Con- 
stitution does not speak, must be “yes.” 

The argument so far also indicates that most of substantive equal 
protection is also improper. The modern Court, we need hardly be remind- 
ed, used the equal protection clause the way the old Court used the 
due process dause. The only change was in the values chosen for protec- 
tion and the frequency with which the Court struck down laws. 

' The equal protection clause has two legitimate meanings. It can 
require formal procedural equality, and, because of its historical origins, 
it docs require that government not discriminate along racial lines. But 
mudi more than that cannot properly be read into the clause. The bare 
concept of equality provides no guide for courts. All law discriminates 
and thereby creates .inequality. The Supreme Court has no prindpled way 
of saying which non-racial inequalities are impermissible. What it has 
done, therefore, is to appeal to simplistic notions of “fairness” or to what 
it regards as “fundamental” interests in order to demahd equality in some 

21. 262 U.S. 390 (1922). 

- . 22. 262 VS. 510 (192S). 

■ 23. 2(51 U.S. 525 (1923). 

24. 198 U.S. 45 (1905). 
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cas^ but not in others, thus choosing values and producing a line of cases 
as improper and as intellectually empty as Griswold v. Connecticut. Any 
casebook lists them, and the differing results cannot be explained on any 
ground other than the Court’s preferences for particular values: Skinner 
V. Oklahoma** (a forbidden inequality exists when a state imdertakes to 
sterilize robbers but not embezzlers) ; Kotch v. Board of River Port Pilot 
Commissioners** (no right to equality is infringed when a state, grants 
pilots’ licenses only to persons related by blood to existing pilots and 
denies licenses to persons otherwise as well qtialified); Goesaert v. 
Clear^ (a state does not deny equality when it refuses to license women 
as bartenders unless they are the wives or daughters of male owners of 
licensed liquor establishments) ;- Railway Express Agency v. New 
York** (a city nay forbid truck owners to sell advertising space on their 
trucks as a distracting hazard to trafHc safety though it permits owners 
to advertise their own business in that way) ; Shapiro v. Thompson** (a 
state denies equality if it pays welfare only to persons who have resided 
in the state for one year) ; Levy v. Louisiana** (a state may not limit 
actions for a parent’s wrongful death to legitimate children and deny, it to 
illegitimate children). The list could be extended, but the point is that the 
cases cannot be reconciled on any basis other than the Justices* personal 
beliefs about what interests or gratifications ought to be protected. 

Professor Wechsler notes that Justice Frankfurther expressed "dis- 
^ quietude that the line is often very thin between the cases in which the 
Court felt compelled to abstain from adjudication because of their 
political’ nature, and ° the cases that so frequently arise in .applying the 
concepts of ‘liberty* and ‘equality*.’’** The line is not very thin; it is non- 
existent. There is no principled way in which anyone can define the 
spheres in which liberty is required and the spheres in which equality is 
required. Thwe are matters of morality, of judgment, of prudence. They 
belong, therefore, to the political community. In.the fullest sense, these are 
political questions. 

We may now be in a position to discuss certain of the problems of 
legitimacy raised by Professor Wechsler. Central to his worries was the 
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Supreme Court’s decision in Brown v. Board of Education** Wechsler 
said he had great difficulty framing a neutral principle to support the 
Brown decision, though he thoroughly approved of its result on moral 
and political grounds. It has long been obvious that the case does not 
rest upon the grounds advanced in Chief Justice Warren’s opinion, the 
specially harmful effects of enforced school segregation upon black chil- 
dren. That much, as Wechsler and others point out, is made plain by the 
per curiam decisions that followed outlawing segregated public beaches, 
public golf courses and the like. The principle in operation may be that 
government may not employ race as a classification. But the genesis of 
the principle is unclear. 

Wechsler states that his problem with the segregation cases is not 
that: 

History does not confirm that an agreed purpose of the four- 
teenth amendment was to forbid separate schools or that there is 
important evidence that many thought the contrary; the words 
are general and leave room for expanding content as time passes 
and conditions change.** 

The words are general but surely that would not permit us to escape the 
framers’ intent if it were clear. If the legislative history revealed a con- 
sensus about segregation in schooling and all the other relations in life, .1 
•do not see how the Court could escape the choices revealed and substitute 
its own, even though the words are general and conditions have changed. 
It is the fact that history does not reveal detailed choices concerning such 
matters that permits, indeed requires, resort to other modes of interpreta- 
/ tion. 

Wechsler notes that Brown has to do with freedom to associate and 
freedom not to associate, and he thinks that a principle must be found that 
solves the following dilemma ; 

(I]f the freedom of association is denied by segregation, in- 
tegration forces an association upon those for whom it is un- 
pleasant or repugnant. Is this not the heart of the issue involved, 
a conflict in human claims of high dimension. . . . Given a 
situation where the state must practically choose between 
denying the association to those individuals who wish it or 
y imposing it on those who would avoid it, is there a basis in ^ 
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' iicutral principles for holding that the G>nstitution demands ‘ 
; that the claims for association should prevail? I should like to '• 
think there is, but I confess that . I have not yet written the 
• opinion. To write it is for me the challenge of the school- 

segregation cases.** 

* % 

It is extemely unlikely that Professor Wechsler ever will be able to write 
that opinion to his own satisfaction. He has framed the issue in insoluble 
terms by calling it a ‘‘conflict between human claims of high dimension,” 
which is to say that it requires a judicial choice between rival gratifica- 
tions in order to find a fundamental human right. So viewed it is the 
same case as Griswold v, Connecticut and not susceptible of principled 
resolution. 

A resolution that seems to me more plausible is supported rather 
than troubled by the need for neutrality. A court required to decide Brown 
would perceive two crucial facts about the history of the fourteenth 
amendment. First, the men who put the amendment in the Constitution 
intended that the Supreme Court should secure against government 
action some large measure of racial equality. That is certainly the core 
meaning of the amendment. Second, those same men were not agreed 
about what the concept of racial equality requires. Many or most of them 
had not even thought the matter through. Almost certainly, even indi- 
viduals among them held such views as that blacks were entitled to 
purchase property from any willing seller but not to attend integrated 
schools, or that they were entitled to serve on Juries but not to intermarry 
with whites, or that they were entitled to equal physical facilities but that 
the facilities should be separate, and so on4hrough the endless anomalies 
and inconsistencies with which moral positions so frequently abound. 
The Court cannot conceivably know how these long-dead men would 
have resolved these issues had they considered, debated and voted on each 
of them. Perhaps it was precisely because they could not resolve them that 
they took refuge in the majestic and ambiguous formula: the equal 
protection of the laws. 

But one thing the Court does know: it was intended to enforce a 
core idea of black equality against governmental discrimination. And the 
Court, because it must be neutral, cannot pick and choose between com- 
peting gratifications and, likewise, cannot write the detailed code the 
framers omitted, requiring equality in this case but not, in another. The 
Court must, for that reason, choose a general principle of equality that 
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applies to all cases. For the same reason, the Court cannot decide that 
physical equality is important but psychological equality is not. Thus, the 
no-state-enforced-discrimination rule of Brown must overturn and 
replace the separate*but*equal doctrine of Plessy v. Ferguson. The same 
result might be readied on an alternative ground. If the Court found that 
it was incapable as an institution of polidng the issue of the physical 
equality of separate facilities, the variables being insufficiently comparable 
and the cases too many, it might fashion a no-segregation rule as the only 
feasible means of assuring even physical equality. 

In either case, the value choice (or, perhaps more accurately, the 
value impulse) of the fourteenth amendment is fleshed out and made into 
a legal rule — ^not by moral precept, not by a determination that claims for 
association prevail over daims for separation as a general matter, still less 
by consideration of psycholt^ical test results, but on purdy juridical 
grounds. 

I doubt, however, that it is possible to find neutral principles capable 
of supporting some of the other decisions that trouble Professor Wechsler. 
An example is Shelly v. Kraemer^ which held that the fourteenth amend- 
ment forbids state court enforcement of a private, racially restrictive 
covenant. Although the amendment speaks only of denials of equal pro- 
tection of the laws by the state, Chief Justice Vinson’s opinion said that 
judicial enforcement of a private person’s discriminatory choice con- 
stituted the requisite state action. The decision was, of course, not neutral 
^ in that the Court was most clearly not prepared to apply the principle to 
cases it could not honestly distinguish. Any dispute between private 
persons about absolutely any aspect of life can be brought to a court by 
one of the parties; and, if race is involved, the rule of Shelley would 
, require the court to deny the freedom of any individual to discriminate in 
the conduct of any part of his affairs simply because the contrary result 
would be state enforcement of discrimination. The principle would apply 
not merely to the cases hypothesized by Professor Wechsler— the in- 
ability of the state to effectuate a will that draws a racial line or to vindic- 
ate the privacy of property against a trespasser excluded because of the 
homeowner’s racial preferences— but to any situation in which the person 
claiming freedom in any relationship had a rarial motivation. 

That much is the common objection to Shelley v. Kraetner, but the 
trouble with the decision goes deeper. Professor Louis Henkin has sug- 
gested that w'e view the case as correctly decided, accept the prindple 
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that must necessarily underline it if it is respectable law and proceed 
to apply that principle: 

Generally, the equal protection clause precludes . state enforce* 
ment of private discrimination. There is, however, a small area 
of liberty favored by the Constitution even over claims to 
equality. Rights of liberty and property, of privacy and voluntary 
association, must be balanced in close cases, against 'the right 
not to have the state enforce discrimination against the victim. 

■ In the few instances in which the right to discriminate is pro- 
tected or perferred by the Constitution, the state may enforce 
it.« 

* 

This attempt to - rehabilitate Shelley by applying its principle honestly 
demonstrates rather clearly why neutrality in the application of principle 
is not enough. Professor Henkin’s proposal fails the test of the neutral 
derivation of principle. It converts an amendment whose text and history 
clearly show it to be aimed only at governmental discrimination into a 
sweeping prohibition of private discrimination. There is no warrant 
anywhere for that conversion. The judge’s power to govern does not 
become more legitimate if he is constrained to apply his principle to all 
cases but is free to make up his own principles. .Matters are only made 
worse by Professor Henkin's suggestion that the judge introduce a 
, small number of exceptions for cases where liberty is more important 
than equality, for now even the possibility of neutrality in the application 
of principle is lost. The judge cannot find in the fourteenth amendment 
or its history any choices between equality and freedom in private affairs. 

, The judge, if he were to undertake this task, -would be choosing, as in 
Gnszvold V. Connecticut ^ between competing gratifications without con- 
stitutional guidance. Indeed, Professor Henkin’s description of the process 
shows that the task he would assign is legislative: 

The balance may be struck differently at different times, re- 

■ fleeting differences in prevailing philosophy and the continuing 
movement from laissojaire government toward welfare and 
meliorism. The changes in prevmling philosophy themselves 
may sum up the judgment of judges as to how the conscience of 
our society weighs the competing needs and claims of liberty and 

^ , . equality in time and context— the adequacy of progress toward 

Mi— • 4t . 
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• equality as a result of social and economic forces, the effect of 
lack of progress on the life of the Negro and, perhsts. on the 
image of the United States, and the role of official stste forces 
in advancing or retarding this progress.** 

In short, after considering everything a legislator might consider, the 
judge is to write a detailed code of private race relations. Starting with an 
attempt to justify Shelley on grounds of neutral principle, the argument 
rather curiously arrives at a position in which neutrality in the derivation, 
definition and application of principle is impossible and the wrong in- 
stitution is governing society. 

The argument thus far claims that, cases of race discrimination 
aside, it is always a mistake for the Court to try to construct substantive 
individual rights under the due process or the equal protection clause. 
Such rights cannot be constructed without comparing the worth of 
individual gratifications, and that comparison cannot be principl^. Un- 
fortunately, the rhetoric of constitutional adjudication is increasingly a 
rhetoric about “fundamental” rights that inhere in humans. That focus 
does more than lead the Court to construct new rights without adequate 
guidance from constitutional materials. It also distorts the scope and 
deHnition of rights that have claim to protection. 

There appear to be two proper methods of deriving rights from the 
Constitution, The first is to take from the document rather specific values 
that text or history show the framers acti«illy to have intended and which 
are capable of being translated into principled rules. We may call these 
specified rights. The second method derives rights from governmental 
processes established by the Constitution. Th^e are secondary or derived 
individual rights. This latter category is extraordinarily important. This 
method of derivation is essential to the interpretation of the first amend- 
ment, to voting rights, to criminal procedure and to much else. 

Secondary or derivative rights are not possessed by the individual 
because the Constitution has made a value choice about individuals. 
Neither are they possessed because the Supreme Court thinks them funda- 
mental to all humans. Rather, these rights are located in the individual 
for the sake of a governmental process that the Constitution outlines 
and that the Court should preserve. They are given to the individual 
because his enjoyment of them will lead him to defend them in court and 
thereby preserve the governmental process from legislative or executive 
deformation. . 
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The distinction between rights that are inherent and rights that are 
derived from some other value is:one that our society worked out long 
ago with respect to the economic market place, and precisely the same 
distinction holds and will prove an aid to clear thought with respect to Ae 
political market place, A right is a form of property, and our thinking 
about the category of constitutional property rnight usefully follow the 
progress of thought about economic property. We now regard it ^ 
thoroughly old hat, passe and in fact downright tiresome to hear rhetoric 
about an inherent .right to economic freedom or to economic property. 
We no longer believe that economic rights inhere in the individual because 
he is an individual. The modern intellectual argues the proper -location 
and definition of property rights according to judgments of utility— the 
capacity of such rights to forward some other value. We may, for 
example, wish to maximize the total wealth' of society and define property 
rights in a way we think wiU advance that goal by making the economic 
process run more efficiently. As it is with economic property rights, so it 
should be with constitutional rights relating to governmental processes. 


The derivation of rights from governmental processes is not an easy 
task, and I do not suggest that a shift in focus will make anything ap- 
proaching a mechanical jurisprudence possible..! do suggest that, for the 
reasons already argued, no guidance whatever is available to a court that 
approach^, say, voting rights or criminal procedures through the con- 
cept of substantive equality. 

The state legislative reapportionment cases were unsatisfactory pre- 
cisely because the Court attempted to apply.a substantive equal protection 
approach. Chief Justice Warren’s opinions in this scries of cases arc re- 
markable for their inability to muster a single respectable supporting 
argument. The principle of one man, one vote was not neutrally derived; 
it runs counter to the text of the fourteenth amendment, the history 
surrounding its adoption and ratification and the political practice of 
Americans from colonial times up to the day the Court invented the new 
formula.** The principle was not neutrally defined: it pr^umably rests 
upon some theory of equal weight for all votes, and yet we have no explan- 
ation of why it does not call into question other devices that defeat the 
principle,' such as the executive veto, the committee system, the filibustw, 
the requirement on some issues of two-thirds majorities and the practice 
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of districting. And, as we all know now, the prindple, even as stated, was 
not neutrally applied.** 

To approach these cases as involving rights derived from the require- 
ments of our form of government is, of course, to say that they involve 
guarantee clause claims. Justice Frankfurter opposed the Court’s con- 
sideration of reapportionment precisely on the ground that the “case 
involves all the elements that have made the Guarantee Qause cases non- 
justidable,” and was a "Guarantee Clause claim masquera<hng tmder a 
different label.”*' Of course, Ms characterization was accurate, but the 
same could be said of many voting rights cases he was willing to decide. 
The guarantee dause, along with the prorisions and structure of the 
Constitution and our political history, at least provides some guidance for 
a Court. The concept of the primary right of the individual in this area 
provides none. Whether one chooses to use the guarantee of a republican 
form of government of article IV, | 4 as a peg or to proceed directly to 
considerations of constitutional structure and political practice probably 
makes little difference. Madison’s writing on the republican form of 
government specified by the guarantee clause suggests that representa- 
tive democracy may properly take many forms, so long as the forms do 
not become "aristocractic or monarchical.”** That is certainly less easily 
translated into the rigid one person, one vote requirement, which rests on 
a concept of the right of the individual to equality, than into the require- 
ment expressed by Justice Stewart in Lucas v. Forty-Fourth General 
Assembly** that a legislative apportionment need only be rational and 
“must be such as not to permit the systematic frustration of the will of a 
majority of the electorate of the State.*’** The latter is a standard derived 
from the requirements of a democratic process rather than from the rights 
of individuals. The topic of governmental processes and the rights tliat 
may be derived from them is so large that it is best left at this point. It 
has been raised only as a reminder that there is a le^timate mode of 
deriving and defining constitutional rights, however difficult intellectually, 
that is available to replace the present unsatisfactory focus. 

At the outset I warned that I did not offer a complete theory of con- 
stitutional interpretation. My <x>ncern has been to attack a few points that 
may be r^arded as salient in order to clear the way for.such a theory. I 


40. 

41. 

42. 

43. 

44. 


Stt Fortsew V. Moms, 385 U.S. 231 (1966). 
Baker v. Carr, 369 U.S. 186, 297 (1962). 
Ths Fi»i»a«st No, 43 (J. Madison). 

377 U.S. 713 (1964). 

W. at 753-54. 















- ,-v ^ 


- ^ ,>■ UM 

>' 5 .‘ c ^f^r-^<*- 






1 






* ■' . 


m 










ii44^"Vm 


20 


INDIANA LAW JOURNAL 


turn next to a suggestion of what neutrality, the decision of cases accord- 
ing to principle, may mean for certain first amendment problems. 

Some First Amendment Problems: The Search for Theory 

The, law has settled upon no tenable, internally consistent theory of 
the scope of the constitutional guarantee of free speech. .Nor have many 
such theories been urged upon the courts by lawyers or academicians. 
Professor Harry Kalven, Jr., one whose work is informed by a search 
for theory, has expressed wonder that we should feel the need for theory 
in the area of free speech when we tolerate inconsistencies in other, areas 
of the law so calmly.'*’ He answers himself: 

If my puzzle as to the First Amendment. is not a true puzzle, it 
can only be for the congenial reason that free speech is so close 
to the heart of democratic organization that if we* do not have 
an appropriate theory for our law here, we feel we really do not 
understand the society in -which we live.** 

Kalven is certainly correct in assigning the first amendment a central 
place in our society, and he is also right in attributing that centrality to 
the importance of speech to democratic organization. Since I share this 
common ground with Professor Kalven, I find it interestng that my 
conclusions differ so widely from his. 

I am led by the logic of the requirement that judges be principled 
^ to the following suggestions. Constitutional protection should be accorded 
only to speech that is ex plictily political. T here is no basis for judicial 
intervention to protect any other form of 'expression, be it scientific, 
literary or that variety of expression we call obscene' or pornograpWe. 

, Moreover, within that category of speech we ordinarily call .political, , 
there should be no constitutional obstruction to laws making crinunal 
any speech that advocates forcible overthrow of the government or the 
violation of any law. 

I am, of course, aware that this theory departs drastically from 
existing Court-made law, from the views of most academic specialists in 
the field and that it may strike a chill into the hearts of some civil liber- 
tarians. -But I would insist at the outset that constitutional law, viewed 
as the set of rules a judge may properly derive from the document and its 
history, is not an expression of our political sympathies or of our judg- 
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ments about what expediency and prudence require. When decision mak- 
ing its prindpled it has nothing to say about the speech we like or the 
speech we hate; it has a great deal to say about how far democratic dis- 
cretion can govern without endangering the basis of democratic govern- 
ment. Nothing in my argument goes to the question of what laws 
should be enacted. I like the freedoms of the individual as well as most, 
and I would be appalled by many statutes that I am compelled to think 
would be constitutional if enacted. But I am also persuaded that my 
generally libertarian commitments have nothing to do with the behavior 
proper to the Supreme Court. 

In framing a theory of free speech the first obstacle is the insistence 
of many very intelligent people that the “first amendment is an absolute.'' 
Devotees of this position insist, with a literal respect they do not accord 
other parts of the Constitution, that the Framers commanded complete 
freedom of expression without governmental regulation of any kind. The 
first amendment states;- “Congress shall make no law . . . abridging 
the freedom of speech. , . Those who take that as an absolute must 
be reading “speech” to mean any form of verbal communication and 
“freedom” to mean total absence of governmental restraint. 

Any such reading is, of course, impossible. Since it purports to be an 
absolute position we are entitled to. test it with extreme hypotheticals. Is 
Congress forbidden to prohibit incitement to mutiny aboard a naval 
vessel engaged in action against an enemy, to prohibit shouted harangues 
-,from the visitors’ gallery during its own deliberations or to provide any 
rules for decorum in federal courtrooms? Are the states forbidden, by the 
incorporation of the first amendment in the ‘fourteenth, to punish the 
shouting of obscenities in the streets ? . 

^ No one, not the most obsessed absolutist, takes any such position, but 
if one does not, the absolute position is abandoned, revealed as a play on 
words. Government cannot function if anyone can say an)rthing anywhere 
at any time. And so we quickly come to the conduson that lines must be 
drawn, differentiations made. Nor does that in any way involve us in a 
conflict with the wording of the first amendment. Laymen may perhaps 
be forgiven for thinking that the literal words of the amendment com- 
mand complete absence of governmental inhibition upon 'verbal activity, 
but what can one say of lawyers who believe any such thing? Anyone 
skilled in reading. language should know that the words are not neces- 
sarily absolute. “Freedom of speech” may very wdl be a term referring 
✓ to a defined or assumed scope of liberty, and it maybe this area of 
liberty that is not' to be “abridged.” 
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If we turn to, history, we. discover that^ our ! suspicions about the 
wording are correct, except that matters are even worse. The framers 
seem to have had no coherent theory of free speech and appear not to 
have been overly, concerned with the subject. Professor Leonard Levy’s, 
work, Legacy of Suppression^^ demonstrates that the men who adopted 
the first amendment did not display a strong libertarian stance with 
respect to speech. Any such position would have been strikingly at odds 
with the American political tradition. Our forefathers were men accustom- 
ed to drawing a line, to us often invisible, between freedom and licenti- 
ousness. In colonial times and during and after the Revolution they 
displayed a determination to punish speech thought dangerous to govem- 
menymuch of it ' expression that we would think harmless and well 
within the bounds-of legitimate discourse. Jeffersonians, threatened by 
the Federalist Sedition Act of 1798, undertook the first American 
elaboration of a libertarian position in an effort to stay out of jail. Pro- 
fessor Walter Berns offers ewdence that even then the position was not 
widely held.“ When Jefferson came to power it developed that he read 
the first amendment only to limit Congress and he believed suppression 
to ^ a proper fuiKtion of the state governments. He appears to have 
instigated state prosecutions against Federalists for seditious libel. But 
tyse later developments do not tell us what the men who adopted the 
first amendment intended, and their discussions tell us very little either. 
The disagreements that certainly existed were not debated and resolved. 
'The first amendment, like the rest of the Bill of Rights, appears to have 
been a hastily drafted doqiment upon which little thought was expended. 
One reason, as Levy shows, is that the Anti-Federalists complained of 
the absence of a Bill of Rights Iws because they caredjfor- individual 
freedoms than as a tactic to defeat the Constitution. The Federalists 
promised to submit one in order to get the Constitution ratified. The 
Bill of Rights was then drafted by Federalists, who had opposed it from 
the beginning; the Anti-Federalists, who were really nwre interested in 
preserving the rights of state governments against federal power, had by 
that time lost interest in the subject.** 

We are, then, forced to construct our own theory of the constitu- 
tional protection of speech. We cannot solve our problems simply by 
reference to the text or to its history. But we are not without materials 
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for building. Therfirst amendment indicates that there is something 
special about spccdi. We would know- that much even without a first 
amendment, for the entire structure of the Constitution creates a r^re- 
sentative democracy, a^form of government that would be meaningless 
wthout freedom to discuss government and its policies. Freedom for 
political speech could and should be inferred even if there were no first 
amendment. Further guidance can be gmncd from the fact that we are 
looking for a theory fit for enforcement by judges. The principles we 
seek must, therefore, be neutral in all three meanings of the word : they 
mxist be neutrally derived, defined and applied. 

The law of free spe«h we know today grows;out of the Supreme 
Court decisions following World War I — Schenck v. United States, 
Abrams v. United States,^' Gitlow v. :New York/* Whitney v. CaE- 
fornic^ — ^not out of the majority positions but rather from the ojMnions, 
mostly dissents or concurrences that were really dissents, of Justices 
HoIm« and-Brandeis. Professor Kalven remarks upon "the almost un- 
canny power” of these dissents. And it is uncanny, for they have pre- 
vailed despite the considerable handicap of being deficient in logic and 
analysis as well as in lustory. The great Smith .Act cases of the 1950’s, 
Dennis v. United States/* zs modified by Yales v. United States,** and, 
more recently, in 1969, Brandenburg v. Ohio** (voiding the Ohio 
criminal syndicalism statute), mark the triumph of Holmes and 
Brandeis. And other cases, culminating perhaps in a^modified version 
of Roth V. United States/^ have pushed the protections of the first 
amendment outward from political speech all *the way to the fields of 
literature, entertainment and what can only be called pornography. 
Because my concern is general theory ,1% shall not attempt a compre- 
hensive survey of the cases nor engage in theological • disputation over 
current doctrinal niceties. I* intend to take the position that the law 
should have been built on Justice Sanford’s majority opinions in Gitlow 
and Whitney. These days such an argument has at least the charm of 
complete novelty, but I think it has other merits as well. 

Before coming to the specific issues in Gitlow and, Whitney, I wish 
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to begin the, general discussion of first amendment theory with con- 
sideration of a passage from Justice Brandeis’ concurring opinion in 
the latter case. His Whitney concurrence was 'Brandeis' first attempt 
to articulate a comprehensive theory of thesconstitional protection of 
speech, and in that attempt he laid down premises which seem to me 
correct. But those premises seem also to lead to conclusions which 
Justice Brandeis would have disowned. 

As a starting point Brandeis went to fundamentals and attempted' 
-to answer the question why speech is protected at all from governmental 
^ regulation. If we overlook his highly romanticized version of history and 
ignore merely rhetorical flourishes, we shall find Brandeis quite pro- 
vocative. 

, , Those who won our . independence believed that the final 

end of the state was to make men free to develop their faculties ; ' 

and that in its government the deliberative forces should prevail 
over the arbitrary. They valued liberty both as an end and as a 
means. They believed liberty to be the secret of happiness and 
courage to be the s^ret of liberty. The belief that* freedom to 
think as you will and to speak as you think are means indis- 
pensable to the disa>very and spread of political truth; that 
without free speech and assembly discussion would be futile 
that wdth them, discussion affords ordinarily adequate pro- 
tection against, the dissemination of noxious doctrine. . . . 

They recognized the risks to which all human institutions are 
subject. But they knew . , , that it is hazardous to discourage 
thought, hope and imagination;.* that fear breeds repression; 

^ that repression breeds hate; that hate menaces stable govern- 
ment ; that the path of safety lies in the opportunity to discuss 
freely supposed grievances and proposed remedies; and that 
the fitting remedy for evil counsels is good ones.** 

We begin to see why the dissents of Brandeis and Holmes possessed the 
power to which Professor Kalven referred. They were rhetoricians of 
extraordinary potenqr, and their rhetoric retains the power, almost half 
a century latter, to swamp analysis, to persuade almost to command 
assent. 

But there is structure beneath the rhetoric, and Brandeis is asserting, 
though he attributes it all to the Founding Fathers, that 'there are four 
X benefits to be derived from speech. These are: , 

, 58.' 274 U.S. at 375. ' . 


} 



NEUTRAL PRINCIPLES 


25 


1. The development of the faculties of the individual; 

2-. The happiness to be derived from engaging in the activity ; 

3. The provision of a safety valvfe for society; and, 

4. The discovery and spread of political truth. 

We may accept these daims as true and as satisfactorily inclusive. When 
we come to analyze these benefits, however, we discover that in terms of 
constitutional law they are very different things. 

The first two benefits— development of indiddual faculties and the 
achievement of pleasure— are or may be found, for both speaker and 
hearer, in all varieties of speech, from political discourse to shop talk to 
salacious literature. But the important point is that these benefits do 
not distinguish speech from any other human activity. An individual may 
develop his faculties or derive pleasure from trading on the stock market, 
following his profession as a river port pilot, working as a barmaid, 
engaging in sexual activity, playing tennis, rigging prices or in any of 
thousands of other endeavors. Speech with only the first two benefits 
can be preferred to other activities only by ranking forms of personal 
gratification. These functions or benefits of speech are, therefore, to 
the principled judge, indistinguishable from the functions or benefits 
of all other human activity. He cannot, on neutral grounds, choose to 
protect speech that has only these functions more than he protects any 
other daimed freedom. 

The third benefit of speech mentioned by Brandeis — its safety valve 
funrtion— is different from the first two. It relates not to the gratifica- 
tion of the individual, at least not directly, but to the welfare of society. 
The safety valve function raises only i^ues of expediency or prudence, 

■ and, therefore, raises issues to be determined solely by the legislature or, 
in some cases, by the executive. The legislature may dedde not to repress 
speech advocating the forcible overthrow of the goverment in some 
classes of cases because it thinks repression would cause more trouble 
than it would prevent. Prosecuting attorneys, who must in any event pick 
and choose among cases, given their limited resources, may similarly 
decide that some such speech is trivial or that ignoring it would be 
wisest. But these decisions, involving only the issue of the expedient 
course, are indistinguishable from thousands of other managerial judg- 
ments governments must make daily, though in the extreme case the 
decision may involve the safety of the society just as surely as a decision 
whether or not to take a foreign policy stand that risks war. It seems 
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plain that decisions involving only t judgments of expediency are for the 
j^litical branches and not for the judiciary. 

This leaves the fourth function of speech — the “discovery and spread 
of political truth.” This function of speech, its ability to deal explicitly, 
specifically and directly with politics and government, is different from 
any other form of human activity. But the difference exists only with 
respect to one kind of speech:- explicitly and predominantly political 
speech. This seems to me the only form of speech that a principled 
judge can .prefer to other claimed freedoms. All other ‘forms of speech 
raise only issues of human gratification and their protection against 
legislative r^;idation involves the judge in making decisions of the sort 
made in Griswold v. Connecticut. 

It is here that I begin to part company with Professor Kalven. 
Kalven argues that no society in which seditious libel, the criticism of 
public officials, is a crime can call itself free and democratic.®* .1 agree, 
even though the framers of the first amendment probably had no clear 
view of that proposition. Yet they indicated a value when they said that 
spe^h in some sense was special and when they wrote a Constitution 
providing for representative democracy, a form of government that is 
meaningless without open and vigorous debate about officials and their 
policies. It is for this reason, the relation of speech to democratic 
organization, that Professor Alexander Mciklejohn' seems correct when 
he says : 

The First Amendment does not protect a “freedom to speak.” 

It protects the freedom of those activities of "thought and 
communication by which we ‘“govern.” It is concerned, not 
with a private right, but with a public power, a. governmental 
responsibility.** 

But both Kalven and Meiklejohn go further and would extend the 
protection of the first amendment beyond speech that is explicitly politi- 
cal; Meiklejohn argues that the amendment protects: 

Forms of thought and expression within the ra..ge of human 
communications from which the voter derives* the knowledge, 
intelligence, sensitivity to human values: the capacity for sane 
and objective judgment which, so far as possible, a ballot 
should express. 

59. KAVvtw, supra note 45, at 15. ' ' ' , ' ' 

59. Mendeiclin, Th* First Amendment Is an Absolute, 1951’Sue. Cr.'Rw. 245, 255. 
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He lists four such thoughts and expressions; 

1. Education, in all its phases. ... 2. The achievements of 
philosophy and the -sciences. ... 3. Literature and the 
arts. ... 4. Public discussions of public issues. . . .*^ 

Kalven, following a similar line, states: “[T]he invitation to follow 
a dialectic progression from public official to government policy to 
public policy to ’matters in the public domain, like art, seems to me to 
be overwhelming.'’** It is an invitation, I wish to suggest, the principled 
judge must decline. A dialectic progression I take to be a progression by 
analogy from one case to the next, an indispensable but perilous method 
of legal reasoning. The length to which analogy is carried defines the 
principle, but neutral definition requires that, in terms of the rationale 
in play, those cases within the principle be more like each other than they 
are like cases left outside. The dialectical progression must have a 
principled stopping point. I agree that there is an analogy between 
criticism of official behavior and the publication of a novel like Ulysses, 
for the latter may form attitudes that ultimately affect politics. But it is 
an analogy, not an identity. Other human activities and experiences also 
form personality, teach and create attitudes just as much as does the 
novel, but no one would on that account, I take it, suggest that the first 
amendment strikes down regulations of economic activity, control of 
entry into a trade, laws about sexual behavior, marriage and the like. Yet 
these activities, in their capacity to create attitudes that ultimately 
impinge upon the political process, are more like literature and science 
than literature and science are like political speech. If the dialectical 
progression is not to become an analogical stampede, the .protection of 
,the first amendment amendment must be cut off when it reaches the 
outer limits of political speech. 

Two types of problems may be supposed to arise with respect to 
this solution. The first is the difficulty of drawing a line between 
political and non-political speech. The second is that such a line will 
leave unprotected much speech that is essential to the life of a civilized 
community. Neither of these problems seems to me to raise crippling 
difficulties. 

Tl.e category of protected speech should consist of speech concerned 
with governmental behavior, policy or personnel, whether the govern- 


' 61. W. at 256-57. 

62. Kalven, The New York Times Case : A Note on "'The Central Meaning of the 
First Amendment," 1964 Svt. Ct. Rev. 191, 221. 
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mental unit involved is executive, le^slative, . judicial ‘or administrative. 
Explicitly political speech is speech about how we are governed, and the 
category therefore includes a wide range of evaluation, criticism, election- 
eering and propaganda. It does not cover scientific, educational, com- 
mercial or literary expressions as such. A novel may have impact upon 
attitudes that affect politics, but it would not for that reason receive 
judicial protection. This is not anomalous, I have tried to suggest, since 
the rationale of the first amendment cannot be the protection of all things 
or activities that influence political attitudes. Any speech may do that, and 
we have seen that it is impossible to leave all speech unregulated. 
Moreover, any conduct may affect political attitudes as much as a novel, 
and we cannot view the first amendment as a broad denial of the, power 
of government to regulate conduct. The line drawn must, therefore, 
•lie between the explicitly political and all else. Not too much should be 
made of the imdeniable fact that there will be hard cases. Any theory of 
the first amendment that does not accord absolute protection for all verbal 
expression, which is to say any theory worth discussing, will require that 
a spectrum be cut and the location of the cut will always be, arguably, 
arbitrary. The question is whether the general location of the cut is 
justified. The existence of close cases is not a reason to refuse to draw a 
line and so deny majorities the power to govern in areas where their 
power is legitimate. 

The other objection— that the political-nonpolitical distinction will 
leave much valuable speech without constitutional protection— is no 
more troublesome- The notion that all valuable types of speech must be 
protected by the first amendment confuses the constitutionality of laws 
with their wisdom. Freedom of non-political speech rests, as does free- 
dom for other valuable forms of behavior, upon the enlightenment of 
society and its elected representatives. That is hardly a terrible fate. At 
least a society like ours ought not to think it so. 

The practical effect of confining constitutional protection to political 
speech would probably go no further than to introduce regulation or 
prohibition of pornography. The Court would be freed of the stultifying 
obligation to apply its self-inflicted criteria: whether “(a) the dominant 
theme of the material taken as a whole appeals to a prurient interest in 
sex; (b) the material is patently offensive because it affronts contempor- 
ary community standards relating to the description or.' representation of 
sexual matters ; and (c) the material is utterly without redeeming social 



^kV 







r 




NEUTRAL PRINCIPLES 


29 


value.”** To take only the last criterion, the detennination of “sodal 
value” wuihot be made in a principled way. Anything some people want 
has, to that degree, social value, but that cannot be the basis for con- 
stitutional protection since it would deny regulation of any human 
activity. The concept of social value necessarily incorporates a judgment 
about the net effect upon society. There is always the problem that what 
some people want some other people do not want, or wish actively to 
banish. A judgment about social value, whether the judges realize it or 
not, always involves a comparison of competing values and gratifications 
as well as oampeting predictions of the effects of the activity. .Determina- 
tion of "social value” is the same thing as determination of . what human 
interests should be classed as "fundamental” and, therefore, cannot be 
principled or neutral. 

'' i 

To revert to a prerious example, pornography is increasingly seen 
as a problem of pollution of the moral and aesthetic atmosphere precisely 
analogous to smoke pollution. A majority of the community may foresee 
that continued availability of pornography to those who want it will 
inevitably affect the quality of life for those who do not want it, altering, 
for example, attitudes toward love and sex, the tone of private and public 
discourse and views of social institutions such as marriage and the 
family. Such a majority surely has as much control over the moral and 
aesthetic environment as it does over the physical, for such matters may 
even more severely impinge upon their gratifications- That is why, 
constitutionally, art and pornography are on a par with industry and 
smoke pollution. As Professor Walter Berns says "[A] thoughtful 
judge is likely to ask how an artistic judgment that is wholly idiosyn- 
* cratic can be capable of supporting an objection to the law. The objection, 
‘I like it,’ is sufficiently rebutted by don’t.' ”** 

We must now return to the core of the first amendment, speech that 
is explicitly political. I mean by that criticisms of public officials and 
policies, proposals for the adoption or repeal of lepslation or constitu- 
tional provisions and speech' addressed to the conduct of any govern- 
mental unit in the country. 


A qualification is required, however. Political speech is not any 
speech that concerns government and law, for there is a category of 
such speech that must be excluded. This category consists of speech 


63. A Bode Named “John Cleleod’a Memdr* of a Woman of Pleawre" v. Attorney 
General, 383 VS. 413, 418 (IS^). 

Bcrn$, Fem-ogrepky vs^ Dimocracyi The Ccs^ for Censorship, The Pub. 
iNTxmr, Winter, 1971, zx 21 
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l^vocating forcible overthrow of the government or violation of law. 
The reason becomes clear when we return to Brandeis’ discussion of 
the reasons for according constitutional protection to speech. 

' The fourth function of speech, the one that, defines and sets apart 
political speech, is the “discovery and spread of political truth.” To 
understand what the Q>urt should protect, therefore, we must define 
“political truth.” There seem to me three possible meanings to that term: 


l. An absolute set of truths that exist independently of Con- 
stitution or statute. 


2. A set of values that are protected by constitutional pro- 
vision from the reach of legislative majorities. 


3. Within that area of life which the majority is permitted to 
•govern in accordance with the Madisonian model of repre- 
.sentative govenunent, whatever result the majority readies 
and maintains at the moment. 


The judge can have nothing to do with any absolute set of truths 
existing independently and depending upon God or 'the nature of the 
universe. If a judge should claim to have access to such a body of truths, 
to possess a volume of the annotated natural law, we would, quite 
justifiably, suspect that the source of the revelation was really no more 
exalted than the judge’s viscera. In or system there is no absolute set of 
truths, to which the term “political truth” can refer. 

Values protected by the Constitution are one type, of political truth. 
They are, in fact, the highest type since. they are placed beyond the 
reach of simple legislative majorities. They are primarily truths about 
the way government must operate, that is, procedural truths. But speech 
aimed at the discovery and spread of political truth is concerned with 
more than the desirability of constitutional provisions or the manner in 
which they should be interpreted. 

The third meaning of “political truth” extends the category of 
protected speech. Truth is what the majority thinks it is at any given 
moment precisely because the majority is permitted to govern and to 
redefine its values constantly. “Political truth” in this sense must, there- 
fore, be a term of art, a concept defined entirely from a consideration of 
the system of government which the judge is commissioned -to operate 
and maintain. It has no unchanging content but refers to the temporary 
outcomes of the denaocratic process. Political truth is what the majority 
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decides it wants today. It may be something entirely different tomorrow, 
as 'truth is rediscovered and the new concept spread. 

Speech advocating forcible overthrow of the government contem- 
plates a group, less than a majority seizing control of the monopoly 
power of the state when it cannot gain its ends through speech and 
political activity. Speech advocating violent overthrow is thus not 
“political speech” as that term must be defined by a Madisonian system 
of govermnent. It is not political speech because it violates constitutional 
truths about processes and because it is not aimed at a new definition of 
political truth by a legislative majority. Violent overthrow of government 
^breaks the premises of our system concerning the ways in which truth 
is defined, and yet those premises are the only reasons for protecting 
political speech. It follows that there is no constitutional reason to pro- 
tect speech advocating forcible overthrow. 

A similar analysis suggests that advocacy of law violation does not 
qualify as political speech any more than advocacy of forcible overthrow 
of the government. Advocacy of law violation is a call to set aside the 
results that political speech has produced. The process of the “discovery 
and spread of political truth” is damaged or destroyed if the outcome is 
defeated by a minority that makes law enforcement, and hence the putting 
of political truth into practice, impossible or less effective. There should, 
therefore, be no constitutional protection for any speech advocating the 
violation of law. 

I believe these are the only results that can be reached by a neutral 
judge who takes his values from the G^nstitution. If we take Brandeis’ 
description of the benefits and functions of speech as our premise, logic 
and principle appear to drive us to the conclusion that Sanford rather 
.< than Brandeis or Holmes was correct in Gitlow and Whitney. 

Benjamin Gitlow was convicted under New York’s criminal anarchy 
statute which made criminal advocacy of the doctrine that organized 
government should be overthrown by force, violence or any unlawful 
means. Gitlow, a member of the Left Wing section of the Socialist party, 
had arranged the printing and distribution of a “Manifesto” deemed to 
call for violent action and revolution. “There was,” Justice Sanford’s 
opinion noted, “no evidence of any effect resulting from the publication 
and circulation of the Manifesto.”*’ Anita Whitney was convicted under 
California’s criminal syndicalism statute, which forbade advocacy of 
the commission of crime, sabotage, acts of force or violence or terrorism: 

6S. 268 U.S. at 6S6. 
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Vjis a means of accomplishing a ch^ge in industrial ownership or control, 
or effecting any political change.” Also made illegal were certain con- 
nections with groups advocating such doctrines. Miss Whitney was 
convicted of 'assisting in organizing the Communist Labor Party of 
California, of bring a member of it and of assembling with it.** The 
evidence appears to have been meager, but our current concern is doctrinal. 

Justice Sanford’s opinions for the majorities in Gillow and Whitney 
held essentially that the Court’s function in speech cases was the limited 
but crucial one of determining whether the legislature had defined a 
category of forbidden speech which might coiutitutionally be sup- 
pressed.** The category might be defined by the nature of the speech and 
need not be limited in othef ways. If the category was defined in a 
permissible way and the defenadant’s speech or publication fell within 
the definition, the Court had, it would appear, no other issues to face 
in order to uphold the conviction. Questions of the fairness of the trial 
and the sufficiency of the evidence aside, this would appear to be the 
correct conclusion. The legislatures had struck at speech not aimed at 
the discovery and spread of political truth but aimed rather at destroying 
the premises of our political system and the means by which we define 
political truth. There is no value that judges can independently give 
such speech in opposition to a legislative determination. 

Justice Holmes’ dissent in Gitlow and Justice Brandcis’ concurrence 
in Whitney insisted the Court must also find that, , as Brandris put it, 
the "speech would produce, or is intend^ to produce, a clear and 
imnunent danger of some substantive evil which the state constitutionally 
may seek to prevent.”** Neither of them explained why the danger 
must be "clear and imminent” or, as -Holmes had put it in Schenck, 
"clear and present”** before a particular instance of speech could be 
punished. Neither of them made any attempt to answer Justice Sanford’s 
argument on the point : 

[Tjhe immediate danger tcreated by advocacy of overthrow 
, of the government] is none the less real and substantial, because 

the effect of a given utterance cannot be accurately foreseen. 

; The state cannot reasonably be required to measure the 
• ‘ danger from every such utterance in the nice balance of a 

m. 

, 65. 274 XJJS, *t 372 (Brandeis, JT., dwentir^). 

' 57. 258 VS. at 558 ; 274 VS. at 352-53. 

. 58. 274 U.S, at 373. 

: 59. 249 U.S. at 52. 
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jeweler’s scale. A single revolutionary spark may kindle a fire 
that, smoldering for a time, may burst into a sweeping and 
‘ destructive conflagration. It cannot be said that the state is 
acting arbitrarily or unreasonably when in the exercise of ite 
judgment as to the measures necessary to protect the public 
peace and safety, it seeks to extinguish the spark without wait- 
ing until it has enkindled the flame or blazed into conflagration. 

It cannot reasonably be required to defer the adoption of 
measures for its own peace and safety until the revolutionary 
utterances lead to actual disturbances of the public peace or 
imminent and immediate danger oljts own destruction; but it 
may, in the exercise of its judgment, suppress the threatened 
danger in its inci[wcncy , - ■ 

To his point that proof of the effect of speech is inherently unavail- 
able and yet its impact may be real and dangerous, Sanford might have 
added that the legislature is not confined to consideration of a single 
instance of speech or a single speaker. It fashions a rule to darnpOT 
thousands of instances of forcible overthrow advocacy. Cumulatively 
these may have enormous influence, and yet it may well be impossible 
to show any effect from any single example. The “clear and present 
danger” requirement, which has had a long and uneven career in our 
law, is improper not, as many commentators have thought, because it 
provides a subjective and an inadequate safeguard against the regulation 
of speech, but rather because it erects a barrier to legislative rule where 
none should exist. The speech concerned has no politi^ value withm a 
republican system of government. Whether or not it is prudent to ban 
’ advocacy of forcible overthrow and law violation is a different question 
although. Because the judgment is tactical, implicating the safety of the 
nation, it resembles very closely the judgment that Congress and t e 
President must make about the expediency of waging war, an issue that 
the Court has wisely thought not fit for judicial determination. 

The legislature and the executive might find it wise to permit 
some rhetoric about law violation and forcible overthrow. I am certain 
that they would and that they should. Certain of the factors weighted in 
determining the constitutionality of the Smith Act prosecutions in D^nts 
would, for example, make intelligible statutory, though not institutional, 
' criteria; the high degree of organization of the Communist party, the 


70. 268 U.S. at 669. 
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rigid discipline of its members and the party’s ideological affinity to 
fordgn powers,” 

Similar objections apply to the other restrictions Brandeis attempted 
to impose upon government. I will mention but one more of these 
restrictions. Justice Brandeis argued that: 

Even imminent danger cannot justify resort to prohibition of 
these functions essential to effective democracy, unless the evil 
apprehended is relatively serious. . . . Thus, a state might, in 
the exercise of its police power, make any trespass upon the 
land of another a crime, regardless of the results or of the intent 
or purpose of the trespasser. It might, also, punish an attempt, 
a conspiracy, or an incitement to commit the trespass. But it is 
hardly conceivable that this court would h<^d constitutional 
' a statute which punished as a felony the mere voluntary assem- 
bly with a society formed to teach that pedestrians had the 
moral right to cross unenclosed, unposted, waste lands and to 
advocate their doing so, even if there was imminent danger 
that advocacy would lead to a trespass. The fact that speech is 
likely to result in some violence or in destruction of property 
is not enough to justify its suppression. There must be the 
probability of serious injury to the state.** 

It is difficult to see how a constitutional court could properly draw the 
distinction proposed. Brandeis offered no analysis to show that advocacy 
of law violation merited protection by the Court. Worse, the criterion 
he advanced is the importance, in the judge’s eyes, of .the law whose 
violation is urged. 

Modern law has followed the general line and the spirit of Brandeis 
and Holmes rather than of Sanford, and it has become increasingly 
severe in its limitation of legislative power. Brandenburg v. Ohio, a 1969 
per curiam decision by the Supreme ^urt, struck down the Ohio criminal 
syndicalism statute because it punished advocacy of violence, the opinion 
stating: 

. . . . Whitney [the majority opinion] has been thoroughly 

discredited by later decisions. . . . These later decisions have 
fashioned the principle that the constitutional guarantees of free 
. speech and free press do not permit a State to forbid or proscribe 
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advocacy of the use of force or of law violation except where 
such advocacy is directed to inciting or producing imi^nent 
lawless action and is likely to incite of produce such action. 

It is certainly true that Justice Sanford’s position in W'AiVney and in 
Gitlow has been completely undercut, or rather almdoned, by later 
cases, but it is not true that his position has been discredited, or even 
met, on intellectual grounds. Justice Brandeis failed to accomplish that, 
and later Justices have hot mounted a theoretical case comparable to 

Brandeis’. 


These remarks are intended to be tentative and ^ploratory. ^t 
at this moment I do not see how I can avoid the conclusions stated* m 
Supreme Court’s constitutional role appears to be justified only if ^e 
Court applies principles that are neutrally derived, defined and appli^. 
And the requirement of neutrality in turn appears to indicate the results 

I have sketched here. 


73. 395 U.S. at 447. 
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Resale Price Maintenance and Consumer Welfare 
Robert H. Borkf 

The basic issue in this exchange' is whether Professors Gould and 
Yamey have materially sveakened the case I made for the legality of 
resale price maintenance (r.p.m.) desired by a manufacturer who is 
not in collusion xvith other manufacturers.* I believe they have not 
In this response I will try to demonstrate that their Rejoinder’s stric- 
• tures^ on welfare economics arc irrelevant, its price theory mistaken. 

and its demands for certainty one-sided and unreasonable. 

^ * 

1. Welfare Economics 

My position is that consumer welfare is the only proper criterion 
for antitrust generally and, specifically, for deciding the legality of 
r.p.m. .1 argued this position primarily within the context of judge- 
made rules under antitrust laws structured like those of the Unitctl 
States,* but 1 am <)uite willing to follow Professors Gould and Yamey 
into the wider context of legislative decision-making. Discussing both 
legislatures and courts, Gould and Yamey quite correctly state that 
' we must distinguish two areas in which the criteria are to apply: (1) 
in the formulation of antitrust policy; and (2) in supplying the court* 
(or other implementing agency) with operational rules.”^ I will male 
that distinction explicit in the discussion that follows since it is crucial 
to legitimate government that the division of functions betxvcen the 
two institutions be observed. Whether the legislature or the court* 
take up the problem of r.p.m., however, I believe r.p.m. of the tjpe 
under discussion* should be made lawful. 

t of Law. Yale University. BA. 194S. JJD. 1953. University of Chioso. 

B *• relevant prior pieces in the exchange are Bork, The Rule of Reason end 
Fer Se Concept: Price Fixing end Market Division /. 74 Yaix L,I. 775 (19S5). and 

-Per $e Concept: Price Fixing end Market Division 11, 75 Vau M 
373 (1956) (hereinafter cited as Part 1 and Part II, respectively); Could and Va«.<' 
Professor Bwk w Vertical Price Fixing, 76 Yau L.J. 722 (1967). and Boric. A Replf *• 
Professors Could and Tamey, 76 Yaix L.J. 731 (1967) (hereinafter dted as Reply). . . 

2. Professors Could and Yamey seek, through a disavowal of "any policy prcsaiptH». 

to avoid iho burden ol sustaining a position of their own, I 6nd the disavowal 
^rsuasive, and not taerely because of the tone of their pieces and the pri^ wriiinr' 
Professor Vamev. 5re. e.g., B. $. Yamiy. Thi Economics W Resaix Maisusascx 
especsally at 12$'30, If their '^presumption” against r.pja< is not a ”p^icy presaipt*''** ’ 
certainly bears a remarlcable family resemblance to one. . . 

731 ‘ 

* Bork on Vertical Price Fixing: A Rejoinder. 77 

L.T. 936. 945 (196^ (hereinafter dted a* Rejoinder), 

?. The reader u reminded that we are debating the desirability from the consu®-** 
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^ ,TAe Standard Welfare Analysis 

I proceed on the conventional hypothesis that antitrust is concerned 
with competition 'because a competitive regime provides society v/ith 
the mxximum output that can be achieved at a given time with the 
resources available. For the sake of clarity, it may be worth restating 
in simplified form the arguments that underlie this hypothesis. 

Under a competitive regime each productive _ resource tends to 
move to that employment in which the value of its marginal product, 
and hence the return paid to it, is greatest. Output is then maximized 
bcouse there is no possible rearrangement of resources that could in* 
crease consumerwant satisfaction. Though changing wants and tech- 
nologies prevent the attainment of 'this equilibrium, competition 
permits the closest approximation at any given moment and the con- 
tinual pursuit of the shifting equilibrium point. 

Monopolies (including cartels) interfere with this situation because 
the unified industry maximizes its net returns by keeping its output 
below the level which would be attained under a competitive struc- 
ture. The resulting divergence between price and marginal cost 
means that the values of the marginal products of the resource em- 
ployed by the monopolist are higher than they are in competitive in- 
dustries. Consumers would be better, off if resources moved from com- 
petitive industries to the presently monopolized industry : until the 
values of marginal products were the same everywhere. 

This model does not imply that change is undesirable. As producers 
achieve igreater efficiency in resource use, the society becomes richer. 

A consumer-oriented antitrust law, therefore, should permit those 
market structures, agreements, and acts which reflect or create effi- 
ciency while prohibiting those which create restrictions of output.* 

R.p.m. does not eliminate any competition at the manufacturing level 
and therefore cannot introduce or enlarge, any ability to restrict output 
there. As I have attempted to show in prior pieces, r.p.m. cannot be 
expected to restrict output at the reseller level for the simple reason 
that no sane manufacturer w'ould use it if that were its net effect. A 

of vetticjl price fixing, that U. x.p.ta. which is not the tool of a ortel among 
resellers or among manufacturers. Hereafter references to "r.pxi. shoulo be laien to 
indicate only this sariety. .... . ' 

. S. Though this statement will suffice for the purposes ay hand, it is oversimpUfied. It 
is possible that mosement from a condition in which marginal cost and price were equal 
to one in which they diverged would, nonetheless, be beneficial to consumers. A morop- 
olistie merger, for example, would be preferable to the maintenance of a competitive 
structure if it created e&iencies which outweighed the restriction <>f output. Antitrust, 
however, does not try to measure dire«Iy the relative influences of restriction of output and 
tfficiency in particular situations, but wisely settles for general rules. These rules should, 
of course, be based upon the probable effects of phenomena of various types. 
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manufacturer will Wnt r.p.m; only if it increases reseller elEciency in 
distributing his product, and my prior pieces specified, the ways in 
which r.p.m. can ezxhance distributive efficiency. It follows from these 
considerations and the model of welfare analysis sketched out above 
that r.p.m. desired by a manufacturer should be lawful. I turn now 
to those objections raised by Gould and Yamey which consist of efforts 
to show that my welfare criteria are inadequate. These objections have 
primarily to do with the theory of second best, income distribution, 
changes in consumer tastes, and the output criterion. 

1 ^ 

B. The Theory of Second Best " 

Gould and Yamey and I appear to be in agreement that the theory 
of second best does not provide criteria usable by courts in the decision 
of individual antitrust cases. It follows, and this seems not in dispute, 
that any consideration of second best must be at the level of overall 
rule-making.^ We may turn, then, to ask whether the theory of second 
best provides any guidance to the legislature (or to a court free to act 
legislatively) in the formulation of rules about r.p.m. 

The theory of second best, as Gould and Yamey summarize it, sutet 
that so long as there are invulnerable monopolies in an economk 
system, it may or may not be worthwhile to attack and destroy those 
monopolies which are vulnerable. The reason is that if we attack \ul* 
nerable monopoly A, thereby equalizing the value of the marginal 
products as between A and comj^titive industries, the factors re- 
quired for A’s expansion of output may have wme from invulnerable 
monopoly^ where their marginal products were higher. We have, H 
that should be the case, done consumers a disservice. 

Gould and Yamey have stated the theory as a caution against as- 
suming that a public policy against restrictions of output nccessarilj 
•benefits consumers. Whatever weight one assigns to that cauu^ 
it clearly does, not apply to my contention, grounded in basic pr«r 
theory, that r.p.m. creates efficient utilimtion of resources. It is th<>> 
retically possible that the more efficient utilization of resources wiU»J> 
a firm or an industry might shift demand or resources in such a way 
as to lessen consumer welfare, but our centuries-long experience of »0' 

' , r • * * * 

7. The theory of second best, therefore, does not alter the tasks, and 
the analysis, of courts charged with applying the Sherman Act. to r.panji M'* 
that- the Sherman Act must, for reasons intrinsic to the Judicial process, he 
upon standard consumer welfare concepts' which arc applied through artarap^ 
by price theory. Bork. Pm 1. 74 Yaix L.J. 77S. 825-47 (1965). I have aim 
this result is indiated by the legislative hiitory of the statute. Bork, LegisMW 
end the Policy of the Sherman Aet, 5 J. Law & Econ. 7 (196Q. 
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creases in wealth associated with changes in processes and techniques 
and the alteration of products certainly indicates that such results are 
improbable. No legislature- would be justified in framing a rule 
cost-cutting improvements or alterations in the composition of 
products because of speculations of this sort. Unless r.p.m. is shosm to 
^ different from other methods of improving distributive efficiency 
or changing product composition there is no warrant for raising the 
theory of second best in this discussion, 
i Gould and Yamey have in fact introduced a theory which, if taken 
I seriously, undercuts the significance of their conclusions drasvn from 
' price theory, not mine. They contend r.p.m- may restrict output 
within an industry, but second best suggests that restrictions may not 
' be an objection from a welfare standpoint I do not press this latter 
point against them since f have doubts about the probability of the 
result which second best merely shows to be possible.* 

[ The theory of second best, therefore, does not alter the appropriate 
: welfare aiteria if my price theory is correct If it is not, I have no wish 

I to uke advantage of the escape hatch second best might provide. Sec- 

ond best thus has no relevance to this discussion- 

C Income Distribution 

Gould and Yamey apparently suggest that once the theory of second 
best has eliminated the criterion of consumer welfare, a legislature 
may properly rely upon the concept of income distribution to decide 
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$. For the sake of completeness, let us assume arguendo ih»t r^jcn. docs usually restnet 
ooiput. What then is the relevance of the theory of second best? The legislature may make 
one of three possible assumptions about the impact of second best upon standard sv el fare 
aftalviis. If the theory leaves the legislature convinced that the best general xute is stUl 
that of standard vcUarOnalysis, rpjm, should be Illegal, If the legislature thin ju the 
theory suggests a xcscrsal of the ituc derhed from standard velfarc vyhich I 

believe no one really suggests, output-restricting rpm, should be lawful. If the kgisUturc 
concludes that the proper counsel of the theory of second best Is complete agnosticism 
concerning the effects of restrictions of output on consumer welfare, and this seems to 
be the assumption upcm which Could and Yamey operate, then, of course, the in ter«ts 
of consumers drop entirely cut of the policy e<^uation. We now have a situation In which 
the only relevant parlies arc'^a manufacturer who docs not wish to c^l except upon a 
ceitain c<mcraciuar term and at least one reseller who wishes to deal without agreeing to 
that term. The Issue then Is whether the state shall lease the parties free to make 
whatever ^rgain they can or shall interscnc to say the demanded term is Illegal because 
^ne of the panics would prefer to be relieved of it, I have no doubt that the state 
should l^vc the parties free and should enforce the term If it is ultimately inccrjwrated 
bt the bargain. This conclusion rests upon a general presumption in favor of freed^ of 
contract where, as here, there is nothing which can realistically be temed force, rrauc. 
Or mistake, and W'here, bv definition in this situation, the inictcsts of third parties arc not 
^wahle and hence not weighed. Thus, the only case lo which r.pm. should be unlawful 
^ ^'here second best Is regarded as too Insubstantial to modify standard welfare analysis 
where t-p.m, restricts output. Since I have agreed to these criteria from the beginning, 
consideration of second best nas altered nothing. . • * . 
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sify the more efficient rearrangement of machinery as a thing wrong 
in itself simply because it produces income. If r.p.m. restricts output, 
it injures consumers and may properly be made illegal. The subject 
of income distribution then becomes relevant for the first time- and 
may suggest a provision for the recovery of damages as a way of pre- 
venting men from deriving income, from antisocial conduct. 

Thus, , price theory, which indicates the effect of r.p.m. on rewurce 
allocation, and welfare analysis, which indicates the effect of resource 
allocation upon consumers, control the decision as to the desirability 
of r.p.m.^^ The subject of income distribution becomes relevant only 
after that decision is made. Hence the topic has no relevance to the 
present discussion. 

'D. Changes in Taste 

Professors Gould and Yamey offer an argument which amounts to 
no more than this: “Bork has relied on standard welfare analysis. He 
is, for that reason, confined to policy prescriptions which can be de- 
rived rigorously and with certainty from that model. He is, therefore, 
caught out because promotional activities which change consumers’ 
ustes cannot be measured on a stable yardstick derived entirely from 
standard welfare analysis."^* There are some non sequiturs in that ar- 
gument, but 1 will deal with it in its osvn terms. Gould and Yamey 
have further claimed that I have not offered argument but only asser- 
tion on this point.^* That charge I Cannot accept. 

In the first place, it is quite clear that Gould and Yamey have mis- 
understood the thrust of my argument aind of the very paragraph they 
quote. I have viewed the reseller activities induced by r.p.m. as pro- 
viding an economic good — information,; entertainment, convenience, 
etc^which is just as much an output of the economy as any other 


10. Ooly in the $pedal case in which the legislature 4etcnainc$ both that r-pjcu* usually 
restricts output and that the theory o( second best leaves the ejffect of such restrictions 
utterly unknowable will the concept of consumer welfare become inoperative. But even 
here the concept of income distribution would decide nothing. R-p-m. creates larger 
incomes for the manufacturer and most resellers, and perhaps less income than would 
accrue in r.pju/s absence for some resellers. This fact seems to say nothing about r.pjaa.'s 
desirability. The arguments in the text about the handling of overall income disparities 
teem applicable, and there seems no way to define such shifts in income as in themsehes 
^T^ong, There arc an infinite number of shifts due to commercial practices which we do 
not attempt to prohibit when consumer welfare is not thought to be involved. This 
•pedal case seems open to solution only by reference to the presumption in fa>or of 
freedom of contract mentioned note S supra. But the outcome of; this case docs not. Sn 
‘ny event, affect my argument which rests on the Identification of r.pjm. as a means of 
ertatiog eCSdency. 

^ n. Could and Yamey, Rchinder, 77 Yaxx l:j. 

12. 2d. m. . • . • * , 
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product (or service).** R;p.m.,-‘like vertical market division, is the 
means by which the manufacturer induces reseller provision of this 
product by making sure that the reseller can recover the produa’s 
cost. The process is closely analogous to the social recognition of prop 
erty rights as a means of inducing economic activities. Contract law 
delegates to private - persons the power to create property rights be* 
cause of their superior knowledge of the efficiencies to be gained in 
particular situations. R.p.m. is best viewed as an instance of this gen- 
eral principle. The net effect of r.p.m. is to increase the amount of an 
existing product (or, more accurately, to enlarge the. information com- 
ponent, for example, of a composite product consisting of a physical 
item and information about the item) which is offered to consumers. 
This » analysis does not involve changes in consumer tastes any more 
than the offering of a greater amount of any existing product (or the 
change of any product’s composition) changes nastes. Thc^situatioa 
therefore, is measurable by the “stable yardstick” Gould and Yamey 
require. If some consumers prefer to purchase the additional informa- 
tion, or other product, offered jointly with the physical item through 
T.p.m., the output of the economy has increased. 

Gould and Yamey have not met this analysis, though the view of 
r.p.m. as changing the composition of products offered consumers ap 
pears not merely in the paragraph of my Reply they cite but in my 
prior pieces in this series.** So far as I can tell, Gould and Yamey deal 
with the reseller activity induced by r.p.m. as though dt did not count 
as an economic output but was instead merely something that changw 
tastes. I am not sure that this view of promotional activities is ulti- 
mately comprehensible, though it incorporates a common mode of 
speech. When a youth has classical music explained to him so that ke 
comes to prefer Bach to the Beatles, have his tastes been . changed or 
has the new' information enabled him to relate classical music more 
effectively to existing tastes? It seems to me to depend upon whethrt 
“tastes” are defined as quite specific preferences or as basic psycholog?* 


IS. I alluded to this view of promotional service as a product in my discassjon 
promotional activity as changing the composition of the product t^errf. It is an 
bora this passage which Could and Yamey qv«e and attach Bor^ePfy. 

731. 7S3-3<(1967). Moreover, in Bork. Part U. 75 Yau L.;. 373 (196Q. X 
Ined market division and price fixing as means of providing informauon and s«v^ 
which should he recognittd as economic outputs, and even referred to r.pan. as a 
of securing a uniiorm product which included sales effort as P*rt of 'ihe prow^^., 
at'<54-56. See ' tentrally Stigler, The Ecenemict of InfoTrnatton. fQ Jf. 

(1961): Telscr, Supply end Demand for Advert'uing hUiseges, 56 Ami*. Econ. Rtv. 

457 (1966). > . , 

14. See note IS iupra, , 
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cal traits. If the former, every new product or changed product has 
th? effect of changing tastes and standard welfare 'analysis provides no 
rigorous way of judging it. If the latter, changes in taste infrequently, 
perhaps never, occur, and it is certainly unlikely that reseller promo* 
tion induced by r.p.m. is capable of changing such basic tastes. I am 
afraid that Gould and Yamey are operating svith a concept, “changes 
in taste," that is so unrefined as to be practically useless in this 
discussion. : 

But I will assume, for the moment, that "changes in taste” refers to 
quite specific preference shifts and that the activity ("promotion”) 
which induces such shifts is not in itself to be counted as an economic 
output. This pair of assumptions does indeed make it impossible rigor- 
ously to derive from the standard welfare model a conclusion that con* 
sumers are always better off after promotional activity has shifted their 
preferences. It is impossible to compare the value of two different 
outputs of the same economy which are responses to two different dis* 
tributions of tastes. This observation, however, has little to do with 
appropriate public policy toward r.p.m. Two considerations indicate 
that the attempted consumer persuasion, which wll sometimes succeed 
and sometimes fail, should be permitted to proceed. 

I know of no ultimate standard by which it can be said that existing 
tastes are best and changes should be inhibited. We certainly do not 
make that assumption in the not-explicitly*economic sector of our 
lives. Nor docs the fact that commercial persuasion is motivated by 
self-interest differentiate it from much, perhaps most, non-commercial 
persuasion. The appropriate rule (when we are dealing with products 
as to which consumer sovereignty is deemed desirable, i.e., not addic* 
live drugs and the like) would seem to be to leave sellers free to try to 
persuade and consumers free to respond or not. Whether or not con- 
sumers respond in a particular case. I know of no acceptable guide to 
consumer welfare other than the consumers’ judgment of the matter. 

There is a further point about the consistency of, public policy that 
should be made. Apart from the merits of any of the arguments set 
out above, the fact is that we permit promotional activity in myriad 
forms in our society. If r.p.m. has as one of its major functions the 
more economical performance of that activity, I can see no rationality 
in singling it out for prohibition. 

My answer to Gould and Yamey, then, is that I 'have anal>7cd the 
product or output made possible by r.p.m. in a svay whidt makes it 
possible to state, on the basis of the standard welfare model, that con- 
sumers are better off. Should they reject that analysis, however, they 
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have not shown promotion to be harmful, only that nothing rigorom 
can be said of it in terms of the %velfare model. I have shown, I beltnt 
the reasons why, in that eventuality, public policy should be to pcna:j 
r.p.m. The change-in-taste concept turns out to alter nothing. 

E. The Output Criterion 

Since Gould and Yamey understood that I was grounding my argu- 
ment in welfare theory, and since that theory refers to the output o< 
the economy as a whole, I am surprised that they managed also to be- 
lieve that my output criterion related to the individual firm rather 
than to the economy as a whole. The misunderstanding is of no prae. 
tical significance, however, for they and I have consistently argued the 
issues relevant to resource allocation in the total economy, U, 
whether or not r.p.m. is likely to create restrictions of output. 

To dispel any possible lingering confusion I will summarize the 
method by which a court should apply standard welfare assumptions 
The judge should apply the concepts of price theory to the agreement, 
structure, or activity called into question in order to determine 
whether it is likely to create a restriction of output (create or inaease 
a divergence between price and. marginal cost). If not, the presurop 
tion is that the agreement or activity was motivated by the desire to 
achieve a more efficient utilization of resources. The judge may wish w 
go on, as I have in these articles, to understand how more efficicni 
resource use is achieved, but in strict logic he need not. The presuinp 
tion is that the creation of or increase in a divergence between prkf 
and marginal cost restrictions the output of the industry and,’ more im- 
portantly, of the economy as a whole, while more efficient resource use 
increases both outputs. In some cases both effects may be present and 
the judge will have to estimate roughly the net effect. This is not our 
present case, however, for my argument is that the r.p.m. desired by a 
manufacturer not in collusion with other manufacturers has only tht 
effect of creating efficient resource use. Inferences from price theory to 
welfare conclusions are proper and made necessary by the fact that the 
court has no feasible means of measuring directly the sizes of ^cien- 
cies, divergences between marginal costs and prices, or outputs. 

‘ The result of this sorting out of Gould and Yamey's suggested quah* 
fications to standard welfare analysis is to . perceive that when ex' 
amined with any precision these qualifications evaporate as guides to 
public policy^ with respect to r.p.m. The standard welfare model whu 
I outlined in the beginning of this piece appears to be entirely aa^ 
quate to the task of judging r.p.m. The next question is whether. 
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within that model, the application of the concepts of price theory sup* 
ports or weakens the case for r.p.m. I turn to that question now. 

Ii; Price Theory 

Professors Gould and Yamey have not undertaken to attack the en- 
tire case I made for r.p.m. but to pose certain objections which seem 
to them to outweigh the afiBrmative case. Since these objections do not 
seem valid, I will not attempt to estimate what would be the pros and 
cons of r.p.m. if they were valid. I will deal first with the attempted 
rehabilitation of the four Gould and Yamey counter-examples and 
then with other specific objections. 

t p 

zp « 

A, The Four Counter-Examples' 

The first Gould and Yamey counter-example consisted of an attempt 
to show that advertising differed from promotion induced through 
r.p.m. because advertising is asserted to be a fixed cost which does not 
affect output while r.p.m. increases marginal costs and does affect out- 
put. There was no limitation on this counter-example as originally put 
and I responded by pointing out that adi’crtising would also be a 
marginal cost since any seller plans his advertising expenditures and 
output at one time, recognizing the interdependence of his decisions. 
Furthermore, the seller varies his expenditures and his output as experi- 
ence teaches him their relationship more precisely. 

It now appears, however, that Gould and Yamey are using a novel 
definition of fixed costs. Such costs are not identified by the fact that 
they cannot be varied in the relevant time period but by a state of 
mind gratuitously attributed to the entrepreneur. Advertising be- 
comes, according to Gould and Yamey, a fixed cost simply because a 
hypothetical manufacturer insists upon so regarding it. This argument 
is not merely inconsistent with standard price theory, but is also di- 
vorced from reality and constitutes a device by which any and all mar- 
ginal costs can be made fixed when that suits the debater’s purposes. 

We are asked to imagine a world in which a manufacturer is able to 
*dcct the “best” advertising campaign without considering its relation 
to his sales and is inclined thereafter to take his level of advertising 
^penditure as a “given.”^* One can only note that this man has a 
beautifully sequential mind, one which keeps in separate compart- 
oents decisions which crucially affect each other. In any world outside 
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that'^of the hypothetical .he would doubtless have to be accompanied 
by a guardian. Granted an equivalent freedom to postulate irrational 
economic behavior,'! can show that advertising may be the only vari* 
able cost. My manufacturer decides first upon his “best” output and 
then regards that factor*as “given.” Henceforrvard, the only expend!, 
ture he will vary is his advertising. Thus, paralleling Gould and 
Yamey, we see that advertising is variable and wages, depreciation, 
raw materials^ electricity, and so on and on, arc all fixed costs and do 
not affect output. Postulating normal intelligence in the manufac- 
turer, however, we would expect him to , determine his advertising 
campaign, its effect upon his sales, and his proper output jointly. Ad- 
vertising expenditure is then a marginal cost.^* 

It should be noted, moreover, that if we accepted Gould and 
Yamey's hypothetical as a possibly accurate version of reality, the r^ 
suit would be to show that, on this ground at least, r.p.m. is preferable 
to advertising. It is in the social interest that output should vary with 
real marginal costs. Gould and Yamey suggest that r.p.m. has that ef- 
fect automatically but advertising may not because the manufacturer 
is free to disregard the impact of advertising on his sales. If that were 
significant, it would merely mean that advertising leaves the manufac- 
turer free to misallocate resources by failing to regard it as what it is, 
a variable or marginal cost. 

The first counter-example is either unrelated to realty or demon- 
strates the social superiority, in this respect, of r.p.m. to an advertising 
campaign. 

The second and third counter-examples are sought to be rehabili- 
tated by the curious maneuver of saying that my analysis of them resu 
upon an assumption of perfect ease of entry into all industries. This 
is simply not the case, as a reading of my prior response will show.” 

The second counter-example , purported to demonstrate, that all the 
manufacturers in an industry might individually choose r.p.m. only 
to discover, that they were all rvorse off for it. Without mentioning 
entry, I pointed out that the situation would not be stable because it 
.would then be in the interests of some manufacturers and resellers to 
abandon r.p.m. This is true of the manufacturers and resellers already 


16. Advertising can be made into a fixed cost, of course, by vrevnng U all as p*« 
vertidng whose resulu were not as expected. Then the manufacturer would make new pn« 
and output decisions and would be unable to wry the past advertising 
that is ceruinly not significant. All wst expenditures arc fixed w this sense. Even p»» 
pavmentt for promotional ‘.etivities Uirough r.pjm. are.fixed costs. 
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in the industry. If I had discussed entry, I might properly have pointed 
'out that the situation envisaged by Gould and Yamey would have 
made entry more attractive, but I believe the counter-example to 
stand refuted without reference to entry. 

The third counter-example svas offered by Gould and Yamey to 
show that a monopolist manufacturer might use r.p.m. to slow the 
entry of large-scale resellers. My response did not posit any degree of 
ease or difficulty of entry but was and is that r.p.m. would not be an 
effective tool for the purpose specified since, whatever the entry con- 
ditions, r.p.m. would not make them more difficult but would either 
be neutral or make entry more attractive. The clarification of this 
point leaves the second and third counter-examples and my answers 
to them precisely where they were after the last exchange. 

The fourth counter-example imagined the non-collusive use of 
r.pm. by oligopolists to lessen the unsettling effects upon their non- 
competitive way of life of price competition at the reseller level. I 
pointed out that this tactic would introduce service and promotional 
competition which would lessen the benefits to be derived, that the 
practice had serious costs, and that the benefits to be derived were in 
any event less than would be attained through collusion. The non- 
collusive use of r.p.m. for this purpose, therefore, seems even less 
profitable than its use as a tool for policing actual collusion between 
manufacturers, a case which Gould and Yamey had agreed was 
unlikely.** 

The whole counter-example is unrealistic in any event. If the oli- 
gopolists are able to work out techniques of this sort without collusion, 
and are then able to withstand continued reseller pressure for greater 
profit margins which would lead to pudring one product over the 
others, they hardly need the device of r.p.m. They can equally well, 
by parallel and non-collusive oligopolistic behavior, refuse to give 
price concessions to finance the competition at the retail level. I doubt 
very much that this tight formation flying without collusion is as com- 
mon as some commentators suppose, but if it i$, it should lead to solu- 
tions of the sort just mentioned rather than to elaborate schemes 
t'hich cost more and accomplish less. 


IS. CouM and Yamey. Prefessor Bark on • Vertical Price Fixing. 76 Yai* L.J, 722. 725 
(1967). I do not understand the distinction made in or the basis tor their conditional 
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^7), I Reed not rehearse here the arguments indkating the improbability of e\en the 
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B. The Side Effects of R.P^L ' ‘ , 

Gould and Yamey point out that the manufacturer using r.p.m. may 
have effects upon other goods sold by the same resellers and hence ef- 
fects upon the resellers and upon consumers.^* Gould arid Yamey di$. 
cuss these side effects as if they svere both inevitably detrimental and 
unique to r.p.m. In fact, they are neither. ' i 

The beneficial aspects of r.p.m. for resellers are apparent. When a 
manufacturer finds r.p.m. profitable, most of his resellers will also find 
it profitable as to his goods. This is a plus factor Gould and Yamey do 
not mention which will offset the detrimental side effects they posit 
But there is no basis, in any event, for their supposition that the side 
ejects themselves should usually be detrimental. They suppose it 
likely that resellers constrained by r.p.m. as to some products will be 
able < to attract fewer, customers to their stores. and so will sell less of 
other products. On the contrary, if the r.p.m.. succeeds by inducing 
suaessful promotional activity, as it must if the manufacturer is to 
find it worthwhile, more persons will be attracted to that store, and 
the reseller’s prospects for selling other goods will be enhanced. This 
last remark is speculative but less so than the adverse possibilities im- 
agined by Gould and Yamey. It is inconceivable that the manufaaurer 
using r.p.m. should wish to weaken his outlets through the side effects 
of r.p.m., and certainly resellers who were injured would make their 
supplier aware of that fact- 

Gould and Yamey’s ruminations about the possible side effects of 
r.p.m. are idle, in any event, since almost all methods of distribution, 
as well as of production, have such effects. Both national advertising 
and reseller price cutting, for example, clearly have side effects upon 
resellers’ sales of other products, and these effects may be cither bene- 
ficial or harmful. Side effects occur when the manufacturer pays the 
salaries of salesmen for the promotion of his products' in retail outlets, 
gives his resellers promotional materials, or contributes to reseller 
advertising of his products. No reason has been advanced why r.p.m.'$ 
side effects nre either usually harmful or different from any other 
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C. Manufacturer Supervision of Reseller Activities 
lam at a loss to know why, Gould and Yamey think it significant 
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firms. It 1 $ a ubiquitous form of integration known as contiaa integra- 
tion and has great economic advantages in many situations over ovSer- 
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ciency. The analogy between the use of r.p.m. and other normal 
management decisions, therefore, is not false but exact. 
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and price theory. Gould and Yamey .have failed to shake that analysis 
in any respect. That should be enough. I do not suppose that anyone 
has demonstrated rigorously that plant investment, research and de- 
velopment, the hiring of salesmen, or any other hopefully profitable 
activity that businessmen undertake “always decreases (or else leaves 
unchanged) the divergence between price and marginal cost.” It seems 
to me sufficient in such matters to show that there is no coherent, the- 
ory which leads one to predict a restriction of output and that there is 
a coherent theory which predicts an efficient use of resources. , 

To require more than this is to create a presumption against every 
business activity until someone has rigorously demonstrated that 
never, under any circumstances, could that activity have an adverse 
impact. Policy discussion cannot intelligently be carried on under such 
rules. I would ask Professors Gould and Yamey to take to heart their 
own excellent dictum: “In advocating policy one must, of necessity, 
make do with what theoretical and empirical knowledge is available. 
We may bemoan our incomplete knowledge, but we shall wait forever 
if we wait on complete knowledge before tackling practical ques- 
tions."** Measured by that standard, I submit, the affirmative case for 
r.prn. has been demonstrated. 

22. Id .9 i 5. 
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THE GOALS OF ANTITRUST: A DIALOGUE 
ON POLICY 

In 1890^ Senator John Sherman described the act which now bears his 
name as a *^bill of rights, a charter of liberty Today, although a broad con* 
sensus has developed in favor of at least some regulation, a debate continues 
over the purposes of antitrust legislation and over the implementation of anti* 
trust policy^ Concern about the direction of antitrust doctrine has been aroused 
by recent decisions in the Supreme Court on mergers, Robinson*Patman 
violations and business torts. 

Professors Bork and Bowman of the Yale Law School fear that the Sher* 
man and Clayton Acts are being enforced in a way that is '^anticompetitive*^ and 
are particularly critical of decisions dealing with mergers and vertical Integra* 
tion; Columbia Professors Blake and Jones reject the economic postulates o) 
"these new critics of antitrust," and argue substantially in favor of existing 
trends. Because of the fundamental importance of the issues involved, the 
Editors of the CotUMBXA Law Review have invited these eminent scholars to 
continue a dialogue, initiated in Fortune magazine,^ on the purposes of our 
antitrust policy and the methods by which these purposes may be achieved, 

THE CRISIS IN ANTITRUST 
' Robert H. Bork^ and Ward S. Bowman, 

Long*$tanding contradictions at the root of antitrust <foctrine have today 
brought it to a crisis of policy. From its inception , with the passage of the 
Sherman Act' in 1890 , antitrust has vacillated between the policy of preserving 
competition and the policy of preserving competitors from their more energetic 

1 21 Coxa Rec. 2461 (1S90). ^ ^ 

i The diatogue will be presented in five parts: (1) a statement of pOsxti^ by Pro- 
fessors Bork aivl Bowman; (2) a critique by Professors Bhikc Jones; (3) c separate 
rebuttals to the Blakc-Jones criticfue by Professor Bork and (4) then Professor Bowrr^; 
(5) a rebuttal by Professors Blake and Jones, Although based on articles that first 
appeared in the December 1963 and August 1964 issues of Fortune magazine, the first 
segments of the dialogue have been expanded, revised, and documented ^ 
Associate Professor of Law, Yale Law School University of Chicago, 
1^3; J.D,, 1953. . . ' = 

Professor of law and Economics, Yale Law School AB, University of Washing- 
toc^ 1933 

1. 2$ Stit 20? <18?0), a» meoded, 15 U.S.C SS 1-7 (1?S?). 
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and cffraent rivals. It is the rapid acceleration of the latter "protectionist'^ 
trends in antitrust that has brought on the present crisis. Anti-free-marlc«* 
for^ now have the upper hand and are steadily broadening and consolidating 
their victory. The continued acceptance and expansion of their doctrine, whkh 
today constitutes antitrust’s growing edge, threaten within the foic'seeable 
future to destroy the antitrust laws as guarantors of a competitive economy. 

The situation would be sufficiently serious if antitrust were merely a stt 
of economic- prescriptions applicable to a sector of the economy. But it is 
much more than that ; it is also an expression of a social philosophy an 
educative force, and a political symbol of extraordinary potency. Its capture 
by the opponents of the free market is thus likely to have effects far beyond 
the confines of antitrust itself. 

The very existence of this crisis— and the basic societal changes it por- / 
tends— is not generally understood. Even the business community, which is 
most immediately affected, though it is conscious of hostility, appears to 
understand neither the nature nor the immediacy of the threat. To be sure. 
busmessm<m and their lawyers may frequently be heard inveighing against 
some particular action of the courts or of the governmental enforcement 
agencies. Calls from industry for mutual reasonableness and understanding 
between government and business are common. But such responses to the 
situation arc dangerously beside the point. The problem is not created U 
a temporaiy aberration of the courts or the unreasonableness of a particular 
set of officials who can be jollied out of it or, if not, who will eventually be 
replac^ with a more reasonable set. The danger arises from a fundamental' 
and widespread misconcepffon of the nature and virtues of the competitive 
process. This misconception, coupled occasionally with real hostility toward 
the free market, exists in varying degrees in the courts, in the governmental 
cnforcemCTt agendes, and in the Congress, with the result that in crucial areas 
the doctrines of antitrust are performing, a 180 -degree turn away from com- 
petition. . 

The nature of the present crisis in the law can be illustrated by cwnparii^ 
the law concerning price-fixing and the developing law of mergers. Theif 
difference reflects the schizo phrenia a fflicting basic antitrust policy. ^ 

The rule tlwt price-fixing and" similar cartel arrangements are illegall 
per se, that is, incapable of legal justification, must be ranked one of ibe 
greatest accomplishments of antitrust. Though its wisdom may seem obvious 
now, it was not always apparent that this was the correct rule or that the 
courts would adopt it. The first price-fixing case to reach the Supreme Court 
was brought by the government under the Sherman Act against the Trans- 
Iissouri Freight Association, an association of railroads that agreed upon 
rates to be charged shippers.^ Both the trial court and the court of appeals 

Z United States v. Trans-Missouri Freight Ass’n 16d U.S. 290 (1S97). j 
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agreed that the government’s bill should be dismissed because the agreement 
provided for "reasonable” rates and the new Sherman Act only struck down 
unreasonable restraints of trade.* The Supreme Court, by a'five-to-fourwote, 
rejected this view. If one vote had been .cast the other way the "reasonable- 
cess” of the price agreed upon ,would have determined legality and the 
Sherman Act might easily have become not* the symbol of the free market but 
a judicial version of the ,NRA. To many observers at the time, the Supreme 
Cwrt’s decision in Trans-Missouri seemed disastrous. Were businessmen to 
be helpless to defend themselves by reasonable agreement from "ruinous 
competition"? Would not the small and perhaps less efficient producer be at 
the mercy of the more efficient? The Supreme ’Court majority rejected such 
arguments for jufficially supervised cartels, A year later William Howard 
Taft, writing for the Grcult Court of Appeals, rejected a similar deferise in 
the Addyston Pipe & Steel case, warning that to adopt such a standard was 
to "set sail on a sea of doubt” and that courts that had done it had “assumed 
the power to say . ,. . how miich restraint of competition is in the public interest, 
and how much is not,”* Since then, with very few exceptions, the Supreme 
Court has hewed to the rule of per se illegality for cartel agreements. 

A The reason behind the chara^erization of this rule as one of the supreme 
achievements of antitrust goes straight to fundamentals. Why should we want 
to preserve competition anyway? -The answer is simply that competition 
provides society with the maximum output that can be ariiieved at any given 
time wit h the resources at its command. Under a competitive regime, produc- 
tive resources are combined and separated, shuffled and reshuffled in search 
for greater profits through greater efficieiKy. Each productive resource moves 
to that employment where the value of its marginal product, and hence the 
return paid to it, is greatest. Ou tput is m aximized because there is no possible 
•Tcar^angcmen^ of resources that could incr^sejthe value to consumers of total 
Competition is desirable, therefore, because it assists in achieving a 
prosperous society and permits individual consumers to determine by their 
actkxis what goods and services they want most. , 

Price-fixing is antisocial precisely because it lessens the total output, of m ^ 
wciety. When competitors ag ree, on higher pri^ s and put them into effect , ' 
necessarily restrict output and so reduce total wealth. Some of the 
resources in the industry are then unused or are necessarily -transferred to 
other employment where the value placed on thent by. consumers is not as 
f^jh. Over time, of course, such resources will nrove bad: into the industry as 
firms are attracted by the higher rate of return there and move in. Usually 
il'-e only way for the cartels to prevent this result is to persuade the goyern- 
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mcnt to impose legal barriers on entry into the industry, but that is not 
always possible. The tendency of competition to erode cartels does not, .howA'*^ 
^ ever, disprove the value of the rule against price-fixing. Though its life 
limited, the cartel may last long enough to cause a substantial loss in output. 

' The per se rule fashioned by the Supreme Court is thus a model antitrust 
law. It is at once a relat ively clear, workable rule and the expression of sound 
' sQgahpoltcyj^ 

t In dismal contrast has been the record of the courts in the field of mergers 
\ and of practices that are thought to injure competition by injuring competitors. * 
i I Such practices as exclusive dealing and price discrimination fall within this 
latter category. It is here that antitrust has gone awry and that the immediite 
cause of its crisis lies. In order to understand the crisis, it is essential to 
understand the doctrines that underlie the courts’ performance. These consiu 
primarily of the theories of; (1) monopoly-gaining or exclusionary practices: 
(2) incipiency; and (3) the “social” purposes of the antitrust law. Though 
they enjoy nearly universal acceptance and provide the impetus and intellectual 
support for the law’s current growth, these doctrines in their present fom 
' are inadequate theoretically and seriously disruptive when applied to praetkaj 
business relationships. 

Questionable Doctrines of Antitrust 
A. Exclusionary Practices 

( Economic theory indicates that present notions of the exclusionary 
y practices arc fallacious. This was first perceived by Professor Aaron Director, 
of the University of Chicago Law School,® who noted that practices coa- 
ventjonally labeled “exclusionary”-— notably, pri ce _ discr imination^ vertical 
mergers, exclusive dealing contracts.-and-the,like— app^rej-tO- he eithe r coa- 
pSSi ffieJ a ctics e quall y availabl e to all firms or means of mardmizing the 
retu rns from a pMirk et pos ition already held.**Difector’s analysis indicates 
that, absent special factors that have not^been shown to, exist, 
exclusionary-practi.cesLatcjiotjn^ns^X injuring.therompetirivc process. The 
^ example of requirements contracts illustrates the point. The theory of exclu- 
sionary tactics underlying the law appears to be that firm X, which already ha* 
ten percent of the market, can sign up more than ten percent of the retailer*, 
perhaps twenty percent, and, by thus “foreclosing” rivals from retail outlet*, 
obtain a larger share of the market. ‘But one must then ask why so many 
retailers are willing to limit themselves to selling X's product. Why do ce< 
ninety percent of them turn to .X's rit’als? Because X has greate r market 

S. The author* are imJebted to Professor Director by whom th^ were 


Pit. 281 (1956). 





(Vol. 65:363 


; the exclusionary 
or Aaroit Director, , 
that practices coa- 
imination, vertical 
either com- 
ol maximizing the 
analysis indiates 
to exisjt, §g;!»llcd 
ititive process, 
le theory of cxdu* 

, which already has 
:nt of the retailers, 
from retail outlets, 
ask why so many 
duct. Why do 
las greater market 


they were introdt^^ 
d in this article* Hr- 

51 Nw. U. 1* 


1965] ANTITRUST DIALOGUE: CRISIS 367 

acccpfance? But then X*$ share of the market would grow for that reason and 
the requirements contracts have nothing to do with it Because X offers them 
some extra inducernent? But that sounds like competition. It is equivalent to 
a price cut, and surely X's competitors can be relied upon to meet competition. 

The theory of exdusioiMiry practices, here exemplified in the use of v’^ 
requirements contracts, is in need of one of two additional assumptions to be 
theoretically plausible. One is the assumption that there are practices by which 
a competitor can impose greater costs upon his rivals than upon himself. That 
would mean that X. could somehow make it more expensive for his rivals to 
sign retailers to requirements contracts than it is for X to do so. It would be 
as though X could offer a retailer a one dollar price reduction and it would 
cost any rival two dollars to match the offer. It is difficult to imagine that such 
a mechanism exists in the case of requirements contracts, price cutting, or the 
usual examples of predatory or exclusionary practices, but it is perhaps 
conceivable. 

I 

The other assumption upon which .the theory of exclusionary practices v/ 
might rest is that there are imperfections in or difficulties of access to the 
capital market that enable X to offer a one dollar inducement (it has a bank- 
roll) and prevent its rivals from responding (they have no bankroll and. 
though the offering of the inducement is a responsible business tactic, for 
some reason cannot borrow the money). But it has yet to be demonstrated 
that imperfections of this type exist in the capital market. 

Professor Director’s reasoning applies * to all practices thought to be 
exclusionary or monopoly gaining. A moment’s thought indicates, moreover, 
that the notion of exclusionary practices is not merely theoretically weak but 
is, for such a widely accepted idea, remarkably lackli^ in factual support. Has 
anybody ever seen a firm gain a monopoly or anything like one through the 
use of requirements contracts? Or through price. discrimination? One may 
fxgin to suspect that antitrust is less a -science tb^ an elaborate -mythology, • 
that it has operated for years on hearsay and legends rather than on reality. 

The few supposedly verified cases of the successful use of exclusionary tactics 
to achieve monopoly arc primarily in the early history of antitrust. The story 
of the old Standard Oil trust is probably the classic example. The Supreme 
Courts 1911 Standard Oil opinion^ is pivotal iK>t merely because it is thought 
to have launched the fanaous "rule of reason," nor because it decreed a 
dissolution that made the oil industry nwre competitive. Its greatest signifi- 
oance is that it -gave substance and seeming historical veracity to the whole 
theory of exclusionary and monopoly-gaining techniques. It. thus provided 
^, umch of the imp etus for the passage of the Qayton* and ' Federal Trade 

a States. 221 U.S. 1 (1911). 
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Commission* Acts in 1914. Such intellectual support as can be mustered for 
' the law against price discrimination derives from the lessons supposedly taught 
by that case. * 

The factual accura<y of the Standard Oil l^end is under attadk and is 
coming to seem as dubious a$ . the theory that it is thought to support. Pro- 
fesSor John McGee has Jtviewed the entire case record of the Standard Oil 
litigation and reported that there is not one dear episode of the successful use 
by Standard Oil of local price cutting or other predatory practices.** The other 
supposed instance's of monopolies gained through such tactics deserve similar 
investigation. 

It would be claiming too much to assert that there is no merit to thev 
theory of exdusionary practices, but it is fair to say that that theory has been > 
seriously challenged at both the theoretical and the empirical levels. Perhaps 
a sound theoretical "base can be constructed. The law could then be directed ' 
at those practices that in particular settings may be exdusionary. So far as is 
known, however, this task has not been undertaken or even recognized by the 
Antitrust Division, the Federal Trade Commission, or any court. 

B. incipitney 

The incipiency theory starts fran the idea that it is possible to nipv'^ 
restraints of trade and monopolies in the bud before they blossom to Sherman * 
Act proportions. It underlies the Qayton Act, the Robinson-Patman Act.” 
and the Federal Trade Commission Act. Though the idea initially sounds 
plausible, its consequences have proved calamitous. The courts have used the 
incipiency notion as a license for almost rmlimited extrapolation, reasoning 
from any trend toward concentration in an industry that there is an incipient ^ 
lessening of competition. The difficulty with stopping a trend toward a more'^ 
concentrated condition at a very early stage is that the existence of the trend 
•is prima facie evidence that greater concentration is socially desirable. The/ 
trend indicates that there are emerging; efficiencies or economies of scale— 
whether due to engineering and production developments or to new control 
and management techniques— which make larger size more efficient. This 
increased efficiency is valuable to society at large, for' it means that fewer of 
our available resources are being used to accomplish the same amount of 
production and distribution. By inducing courts to strike at such trends inv/ 
their very earliest stages, the concept of incipiency prevents the realization 
of those very efficiencies that competition is supposed to encourage. But it is 
when the incipiency concept works in tandem with the unsophisticated, but 

ic t?c^ *5 U.S.C {{ 41.51 (1959). « amended. 

.15 U.S.C }§ 41, 45 (Sapp. V, 1964). 

10. See McGee, Predatory Price Cutting; The Standard Oil (NJ.) Case, 1 J. 

X. & -Economics 137 (1958), ' . ■ 

11. 49 Sut. 1526 (1936), as amendedL'15 U.S.C 13; 21(a) (Supp. V, 1964).' 
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currently ascendant, theory of -exclusionary practices that its results are most 
anticompetitive. Where a court or the Federal Trade OMnmission lacks the'-''*’ 
means to distinguish between tactics that impose greater costs on rivals and 
those that are normal means of competing, what evidence can it look to in its 
effort to discern an incipient lessening of competition? The obvious resort is to n/* 
evidence that a competitor has been injured, for it is through the infliction of 
injury upon competitors that the exclusionary devices are thought ultimately 
to injure the competitive process itself. There seems no way to tell that a 
competitor has been “injured,” however, excej^ that he has lost business. And 
this is precisely the meaning that the statutory test of incipient lessening of 
competition or tendency toward monopoly is coming to have.. In case after v/ 
ase the FTC, for example, nails down its finding that competition is injured 
with the testimony of competitors of the defendant that his activities and 
aggressiveness may or have cost them Sales. The conduct that threatens such 
“injury” is then prohibited. That this result is itself profoundly anticompetitive 
seems never to occur to the Commission or to most courts. 


C Social Purpose and Antitrust Law 

When the anti-efficiency impact of the law is occasionally perceived, the 
third theory— the social purpose of the antitrust laws— is called upon to ’ I 
provide a rationalization. Judge Learned Hand’s opinion in Atcoa^^ contains /• 
the most famous exposition of this view. Hand suggested that Congress, in 
passing the Sherman Act, had not necessarily been actuated by economic 
nwtives alone. “(IJt is possible, because of its indirect social or moral effect, to 
prefer a system of small producers, each dependent for his success upon his 
own skill and character, to one in which the great mass of those engaged must 
accept the direction of a few."” He went on to say; “Throughout the history 
of these statutes it has been constantly assumed that one of their purposes 
, was to perpetuate and preserve, for its own sake and in spite of possible cost, 

an organization of industry in snaall units which can effectively compete with • < 
each other.”” 

Hand’s rhetoric has commended itself to most commentators on the topic, 
se^s clear upon reflection that it is a position which is questionable as a \, 
«s«iption of wngressional intent, dubious as social policy, and impossible as' ( 
totitrust doctrine. It is simply not accurate to say that Congress ever squarely ' 
wcided to prefer the preservation of small business to the preservation of a 
market in which the forces of competition were dominant. There was 
^h oratory in Cx>ngress about the virtues of small business but no clear 
^»cation that an titrust should create shelters for the inefficient. Moreover, 

II K'faf;**** Aluminum Co. of America, 14S F2d 416 (2d Gr. 1«S), 
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the statutory language of all the major antitrust laws .after the Sherman Act 
explicitly requires the preservation of competition}^ That plao» an enormous ^ 
burden of persuasion upon those who purport to find in the I^slative history 
a direction to value small business above competition. 

Hand’s notion, moreover, is dubious, and indeed radical, social policy. It 
would be hard to demonstrate that the independent druggist or grbeexyman is 
any more solid land ‘virtuous a citizen than the local manager of a dala 
operation. The notion that sudi persons are entitled .to special consideration 
by the state is an ugly demand for class privilege. It hardly seems suited to 
the United States, whose dominant ideal, though doubtless too often flouted 
in legislative practice, has been that each business should survive only by 
serving consumers as they want to be served. If that ideal is to be departed 
from here, if antitrust is to turn from its role as the maintalner of free markets , 
to become the industrial and commercial equivalent of the farm price-support 
program, then we are entitled to 'an unequivocal policy choice by Congress 
and not to vague philosophizing by courts that lade the qualifications and the 
mandate to behave as philosopher kings. 

It is clear, in addition, that the "social purpose” concept is impossible as ■ 
antitrust doctrine. It runs into head-on conflict with the per se rules against 
cartel agreements. Those rules leave it entirely to the play of competitive 
forces to determine which competitors shall grow and which shall shrink and 
disappear. If the social-policy argument makes sense, then we had better drop ■* 
the per se rule in favor of one permitting the defense that cartels benefit small 
businessmen. Coexistence of the social-policy argument with the pro-com^ 
petitive rules would intrcxiuce so vague a factor that prediction of the courts* 
behavior would become little more than a guessing game. How could one 
know in a particular case whether the court would apply a rigorously pro- 
competitive rule or the social poli^ of preserving snaall business units from 
aggressive beharior? When the person whose conduct is to be judged is in 
doubt concerning whidi of two completely contradictory policies will be 
applied, the system hardly deserves the name of law. 


D. 


Application of the Doctrines to Mergers 

The three theories discussed are active in many areas of antitrust, but 
perhaps they may be best illustrated in the law that is now developing under 
the provisions governing mergers. Collaboration of the theories produced the 
crash of antitrust merger poli^ in Qiief Justice Warren’s opinion for the 
Supreme Court in Brown Shoe Co. v. United StatesM The Court there held 
ill^al the merger of Brown, primarily a shoe manufacturer, with the G. R- 
Kinney Co., primarily a retailer. Their respective shares of the nation’s shoe 
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output were four percent and one-half of one percent. Kinnqr had 1.2 percent 
of total national retail shoe sales by dollar volume (no figure was given for 
Brown), and together the companies had 2.3 percent of total retail shoe y 
outlets. With over 800 shoe manufacturers, the industry was as dose to pure 
compdition as is possible outside a classroom model. Yet the seven Justices 
partidpating in the case purported— by application of the three theories — ^to 
find a threat to competition at both the manufacturing and the retailing levels. 

Tlie Court held the merger illegal in both its vertical and its horizontal . 
aspects. The Court generally views vertical integration as a form of ex- ^ 
dusionary practice, on the ground that it is always possible that the manu- 
facturing level will sell to the retail level of the same firm and thereby 
"foredose” a share of the retail market otherwise open to competing manu- 
facturers. In Brovm Shoe, the Court said the share of the market foredosed 
was not enough by itself to nnke the merger illegal, but that it became illegal 
when two other factors were examined : "(T] he trend toward vertical integra- » 
tion in the shoe industry, (and] . . . Brown’s avowed policy of fordng its own 
shoes upon its retail subsidiaries.”*^ It is instructive to examine the facts upon 
which that conclusion rests. The "trend toward vertical int^ration” was seen 
in the fact that a number of manufacturers had acquired retailing d;ains. The 
district court found that the thirteen largest shoe manufacturers, for example, 
operated twenty-one percent of the census slwe stores. Accepting that figure 
for the moment, it is impossible to see any harm to competition. On a straight 
extrapolation, there would be room for over sixty manufacturers of equal size 
to integrate to the same extent, and that would result in as pure competition as 
is conceivable. In fact, since these were the largest shoe manufacturers, there 
would be room for many more manufacturers. But that is by no means all.. 

Tlie category of census shoe stores includes only those that make at least half 
their income from selling shoes. It thus leqves out about two-thirds of the 
outlets that actually sell shoes, induding such key ones as department and ^ 
'dothing stores. Even if, as there was no reason to expect, complete vertical > 
integration took place in the industry, there would obviously be room for 
hundreds of shoe manufacturers and, given the ease of entry into shoe retailing, 
no basis for imagining that any new manufacturer could not find or create . 
<«tlet$ any time he chose. The Court’s dted "trend toward vertical integra-/^ 
tion” was thus impossible to visualize as a threat to competition. 

Brown’s "avowed policy of forcing its own shoes upon its retail sub- 
sidiaries” turns out, upon inspection of the Court’s footnotes, to ^ring from 
the testimony of its president ttot Brown’s motive in making the deal was to 
get distribution in a range of prices it was not covering, and also, as Kinney 
tnoved into stores in higher income neighborhoods and needed to upgrade and 
add new lines, “it would give us an opportunity ... to be able to sell thjan in 

17. Id. at 334. > 
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that category .">» The empirical evidence of coercion was no more impressive 
than this “avowal." At the time of the merger, Kinney bought no shoes from 
Brown, but two years later Brown was supplying 7^ percent of KinneVs 
n«ds. (Brown’s sales to its other outlets apparently tod risen no higher than 
thixty-three percent of requirements, except in one case in which Brown 
supplied over fifty percent.) The “trend toward vertical integration" and the 
“avowed policy of forcing its own shoes upon its retail subsidiaries" were thus 
almost entirely imaginary. But even if they were accepted at face value, it 
ought to be noted that, since Kinney supplied about twenty percent of its o%vn 
retail requirements, less than one percent of the nation's total retail shoe sales 
was open to “foreclosure” by-Brovwi through this merger and it tod actually 

foreclosed” slightly less than one-tenth of one percent. The idea of vertical 
integration as an exclusionary device tod to be coupled with almost unlimited 
extrapolation in the name of incipiency to reach the incredible result that the 
Court achieved on the vertical aspect of the case. 

The horizontal asp^~ the putting together of Brown's and Kinneys 
retail outlets— was held illegal on similar reasoning. The Court found illegal 
the creation of market stores of as low as five percent of shoe retailing in any 
city. “If a merger achieving 5%. control were now approved," it asserted, “we 
might be required to approve future merger efforts by Brown's competitors 
seeking similar market shares. The oligopoly Congress sought to avoid w’ould 
then.be furthered."** On this reasoning every merger “furthers” oligopoly no ^ 
matter how small a store of the market is taken over. To imagine that ei’Ciy 
firm would then merge up to five percent is to indulge in sheer conjecture, and 
m any event the result would be competition. Twenty firms in an industry is/ 
far too many for oligopolist behavior to occur. Given additional faefors of the 
ease and rapidity of entry into shoe retailing, the Supreme Court's fear of 
oligopoly where the merger created five percent control is incomprehensible. 

Then, apparently without realizing the inconsistency with its earlier pre- 
diction that Brown would “force" its shoes upon Kinney, the Court suggested 
that another anticompetitive aspect of Kinney's new ability to get Brown’s 
shoes more cheaply would give it an advantage over other retailers. “The retail 
^tlets of integrated companies, by eliminating wholesalers and by increasing 
the volume of purchases from the manufacturing division of the enterprise, can 
market ttoir own brands at prices below those of competing independent re- 
tailers. \The merger was bad both because Brown might “force” Kinney 
and because Kinney wanted to be “forced." This fascinating holding creates an 
^ntitru$t a^naloguc to the crime of statutory rape, y 

Apparently concerned that the achievem ent of efficienqr and low prices 

18. 7(i. at 304 nZ. ' ^ “ 

19. /(i. at 343-44. 

20. 7rf. at 344. • ■ < • . - 
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through xnerger seemed to be illegal under this formulation, the Court then 
stated : ■ 

Of course, _s«ne of the rwults of large integrated or dain operations 
are beneficial to consumers. Their expansion is not rendered unlawful 
by the mere fact that small independent stores may be adversely 
affected. It is competition, not competitors, which the Act protects. 

But we cannot fail to recognize Congress’ desire to promote competi- 
non through the protection of viable, small, locally owned businesses. 
Congress apprecat^ that occasional higher costs and prices might 
result from the maintenance of fragmented industries and markets. 

It reived these competing considerations in favor of decentraliza- 
tion,** 

No matter how many times you read it, that passage states: Although mergers ' 
are not rendered unlawful by the mere fact that small independent stores may 
be adversely affected, we must recognize that mergers are unlawful when small 
independent stores may be adversely affected. 

The Brown Shoe case employed the theory of exclusionary practices to 
outlaw vertical integration that promised lower prices, the theory of incipiency 
to foresee danger in a presumably desirable trend that was barely started, and 
the theory of “social purpose” to justify the fact that the decision prevented the 
realization of efficiencies by a merger which, realistically viewed, did not even 
remotely threaten competition. 

Th* and some of the lower federal courts arc now pushing these 
doctrines to their logical conclusion— -an attadk on efficiency itself as anticom- 
petitive. This is seen most clearly in the rash of suits challenging conglomerate 
niergers. A conglomerate merger is one between parties that are neither 
wmpetitors nor related as supplier and customer, an example being the acquisi- 
tion by a locomotive manufacturer of an underwear maker. It neither increases 
any firm s share of a market nor forecloses anybody from a market or source of 
supply. The government's attadc on such mergers, therefore, las had to be on 
the theory that they create a “competitive advantage” which may enable the 
new firm to injure rivals. The competitive advantage, upon inspection, turns 
<^t to be efficiency. Thus, a district court entered a^preliminary injunction at 
the government’s request restraining Ingersoll-Rand Co. from acquiring 
jrcc manufacturers of underground coal-mining machinery and equipment.** 
though the opinion rested in part upon the competing status of the acquired 
^<>"^nies, it stressed the conglomerate aspects of the merger. One of the 
«>^s explicit fears was that the merger would create “economics of scale” 
v«“wencies due to size) which would put other companies at a competitive 
^isa vantage. * The court of appeals affirmed, notings as anticompetitive the 


W I«Serwn-Rand Co, 218 F. Supp. 580 (W.D, Pa.), ofV..320 

23. Id. at 554. 
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fact that Ingcr$oll*Rand would be able "to offer a complete line of equipment, 
to its consumers and to further enhance its position and dominance in the 
market by extending consumer financing to prospective purchasers through its 
wholly owned subsidiary finance company."** Tliis is a decision that ill^ality 
attaches when the merger enables better service to consumers. 

The Federal Trade Commission expressed a similar philosophy in holding 
illegal Procter & Gamble’s acquisition of the Clorox Chemical Co., primarily 
because the advantages which Oorox might derive from the union were 
thought likely to hurt the sales of other liquid bleach manufacturers.** The 
opinion met head on the obvious objection that the Commission was con* 
demning efficiencies: 

In stressing as we have the importance of advantages of ^le as a , 
factor heightening the barriers to new entry into the liquid bleach 
industry, and so impairing competitive conditions in that industry, 
we reject, as spedoos in law and unfounded in fact,_the argument 
that the Commission ought not, for the sake of protecting the “in^- 
cient” small firms in the industry, proscribe a merger so productive 
of “efficiencies.” The short answer to this argument is that, in a pro- 
ceeding under Section 7, economic efficiency or any other social 
benefit resulting from a merger is pertinent only insofar as it may 
tend to promote or retard the vigor of competition.** 

This passage applies not simply to advertising advantages but to all effi- 
ciency. It turns the normal order of policy around. Instead of desiring compe- 
tition as a means to efficiency, the Commission here makes “the vigor of compe- 
tition” an end in itself, defines it by ease of entry into the market, and expresses 
willingness to sacrifice societal wealth through effidency to the maintenance of 
competition as so defined. The result is simply to label effidency as anticompe- V 
titive whenever it may cause injury to competitors or make it more difficult 
for new firms to enter the market. All efficiency, however, is likely to have just 
such effects. The Commission’s rationale, consistently applied, would thus 
favor ineffident producers at the expense of the consuming public over enor- 
mous ranges of economic activity. 

Neither the Ingersoll-Rand case nor the Procter & GamUe dedsion con- ^ 

r siders that the creation of effidendes is the main benefit competition has to 
^ offer sodety. If it now takes fewer salesmen and distribution personnel to 
move a product from the factory to the consumer than it used to or if advertis- 
ing or promotion can be accomplished less expensively, that is a net gain to 
society. We are all richer to that extent. Multiplying such additions to social 
wealth by hundreds and thousands of transactions and an enormously f 
portant social phenomenon is perceived. And law that makes the creation or' 
effidency the touchstone of illegality can only tend to impoverish us as a nation. 

24. United Stttes v. Ingersoll-Rand Co., 320 F.2d 509, 524 (3d Gr. 1963). 

25. Proctor & Gamble Co, 3 TaAnt Rta R». 1 16673 (FTC 1963). 

26. Id. at p. 21585. , . . 
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To inhibit the creation of efficiency in order to make life easier for other 
producers or for would-be entrants is to impose a tax upon efficiency for the » 
purpose of subsidizing the inept. It is precisely analogous to a tariff designed 
to shield a high-cost domestic industry from more efficient foreign industry, or 
to a law requiring manufacturers to practice resale price maintenance in order 
to ease entry into retailing. The anticompetitive impact of such laws is recog- 
nized by almost all students of antitrust. It is surprising that so many of them 
fail to perceive the same principle in operation when the antitrust law protects 
competitors in the name of protecting competition. 

Too few people understand that it is the essential mechanism of competi- 
tion and its prime virtue that more efficient firms take business away from the • 
less efficient. Some businesses will shrink and some will disappear. Competi- 
tion is an evolutionary process. -Evolution requires the extinction of some 
spedes as well as the survival of others. The business equivalents of the dodoes, 
the dinosaurs, and the great ground sloths are in for a bad time— and they 
should be. It is fortunate for all of us that there was no Federal Biological 
Commission around when the first small furry manunals appeared and began 
eating dinosaur ^s. The commission would undoubtedly have perceived a 
"competitive advantage,” labeled it an “tmfair method of evolution,” and 
stopped the whole process right there. 

In trying to understand the development of this anticompetitive strain 
in antitrust, it would be wrong to underestimate the role of the Supreme Court. , 
Though compelled by neither. the wording nor the I<^islative history of the 
laws, the 0)urt has with increasing frequency taken extrane anticompetitive 
positions. In many cases the Court has materially change the law as it had 
previously been understood. This means tlwt the Court is making major 
social policy, and the policy it chooses to make today is predominantly anti- 'i 
competitive. It is naive to imagine that Congress can always correct the Court y 
when it legislates in this fashion. When the Court, consciously or uncon-'^' 
sciously, changes the meaning of a statute or the direction of a body of law, it 
»nay very well accomplish a change that Congress was politically incapable of 
niaking, but is equally incapable of reversing. In fact, the prestige of the Court 
is so high that by taking the lead in formulating new, policy, it n»y make further 
legislative change in the »me direction mixh easier. The propriety of this 
process and of the Court's rather unrestrained use of its power and influence 
course upon one's view of the correct roles and relationships of the 
judiciary and the legislature. It seems at least h’ghly doubtful that it is appro- 
priate for major policy shifts to come through the judicial :process when they 
eould not initially have been arrived at by the political process. 

Policy is thus made by the Supreme Court to a far more significant d^ce f 

by the Antitrust Division and the Federal Trade C(»nmission. It is a 
policy that is also forwarded by Congress and that is, of course, acquiesed 
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in by the electorate. The crisis in antitrust, therefore, seems finally traceaU^ 
to widespread economic misconceptions that create the opportunity Cor groupi 
with political power to extract rewards from consumers that tliey canact 
command in the narket place. Tliis gives antitrust a. high political assay and 
gristly strengthens its protectionist bias. Scolding the enforcement agencies, 
while it is highly diverting sport at bar association meetings— a sort of 
sedentary version of bullbaiting suitable for middle-aged lawyers— is ultimatriv 
ratlwr beside the point. Even if they wished to, they could hardly be expected 
to withstand the continual pressure from Congress. Basic education about 
the role and functioning of the market, therefore, may be the only long run 
hope there is for the survival of antitrust as rational social policy. 
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A roriow on, Doconbor 13. 1972 , of the Military 
rooords nalntainod at, the National Personnel Records Center# 
miltary Branch# Indljeatod ROBERT HER(»r BORK, Serial NuMber 
571 141# enlisted In the U* S« NarlnseOorps Reserwe on 
Pebruary 5, 1945# at jPlttsbiirid&# Penasplwania, He was 
ordered to andrreporwd for actlwe duty In the U, S, Marine 
Corps on May 7# 1945#f at Pittsburgh# Pennsylwania, Be was 
honorably discharged on October 27# 1946# as a priwate first 
class at San Diego# Ckllfornla# 


He ro-^nlistod in the U* S* Marine Corps Reserve 
on April 22, 1948, at Chleago# Illinois, He served on an 
Inactive duty status until May 3, 1949, when honorably dis- 
charged by reason of to accept a ciUUKlsslon, 


He was appointed as a second lieutenant In the 
U, S, Marine Corps Reserve under Serial Munber 050 114 on 
May 4# 1949, at Chicago, Illinois, He was ordered to and 
reported for active duty In the U, S, Marine Corps on 
October 5, 1950# at Ben Avon, Pennsylvania, He was honorably 
relieved from active duty on March 22, 1952, as a first 
lieutenant at Caap Lejeune, North Carolina, and was reverted 
to an Inactive status’ wheve he served until Decenber 15, 1958, 
when honorably discharged as a captain. 
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Synopsis: 
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DETAILS: 


MISCELLANEOUS ; 

On December 12, 1972, I L Clerk, Illinois ^ 

State Board of Law Examiners , Springfield,. Illinois, advised that 
applicant passed Illinois Bar lamination in August, 1953* She 
further was able to verify applicant's attendance at the University i 

of Pittsburg, July, 1944 through December, 1944, University of ‘ 

Chicago, January 1947 through June, 1948, and the University of 
Chicago Law School, September, 1948 through June, 1953* Applicant 
was awarded’ Bachelor of Arts Degree in June, 1948 and a-'' JD Degree 
in June, 1953* 

On December 12, 1972 .. |~ ~|. Clerk of Court’s Office, 

Illinois State Supreme Court, Springfield, Illinois, advised that 
applicant is licensed to practice law in the State of Illinois on 
November 19, 1953 and her records indicated he was a member in good 
standing* | 
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On December 12, 1972, | L Secretary, 

Illinois State Bar Association, 424 South 2nd Street, 
Spring! leld, Illinois, advised that applicant Is not a 
member of the Illinois State Bar Association and records 
of that Association reflect no outstanding grievances 
against applicant* 
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TO ACTING DIRE^R 
FROM PITTSBURGH (161-982) <P> 


)lA 


V room 1245 


ROBERT HEROITBORK. SPIN* BUDED: DECEMBER EIGHTEEN, 

NEXT, WITHOUT FAIL. 
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Jr. C.bfcord7lr I 
I S' 

I Jr. Scrart . 
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RE bureau tele TO PITTSBURGH DECEMBER TWELVE, LAST. 
TODAY I I, REGISTRAR’S OFFICE, UNIVERSITY OF 


PITTSBURGH, PITTSBURGH, PA., ADVISED HER FILES REFLECT 
ROBERT HERRON BORK, ADDRESS FIVE TWO TWO DIXON AVE., BEN AVON, 
PA.; ATTENDANCE: SUMMER SEMESTER NINETEEN FORTYFOUR - 

FORTYFIVE, FALL SEMESTER FORTYFOUR - FORTYPIVE. BORK’S 
OVERALL average WAS ”C". HE DID NOT RECEIVE A DEGREE FROM 
PITT. 

DESK SGT., BEN AVON BOROUGH PD, BEN 


today 


AVON, PA., advised RECORDS CONTAIN NO INFORMATION IDENTIFIABLE 
WITH APPOINTEE OR PARENTS. 


END PAGE ONE 


///- 

as JAN 31 1973 I 




I 


t/ 


V" 


®8FE^5^I973' 






J 




b6 , 
b7C 



\ 






PAGE TWO 
161-982 


advised ben AVON BOROUGH PD SHARES SAME OFFICE AS 
BEN AVON HEIGHTS PD AND HE CONSULTED BOTH ARREST FILES. 
today THE FOLLOWING ADVISED THEIR FILES CONTAIN 


NO RECORD OF APPOINTEE OR HIS PARENTS: 
identification officer, ALLEGHENY COUNTY DETECTIVE BUREAU, 
PITTSBURGH, PA.; 


, ACTING CHIEF, IDENTIFICATION 


SECTION,, PITTSBURGH PD. CREDIT BUREAU, INC, PITTSBURGH HAS 
NO RECORD FOR APPOINTEE. 

REPORT FOLLOWS. 


END 
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ROBERT KERON^KiK, SPI, BUDED DECEMBER EIGHTEEN NEXT, WITHOUT 

fail. 



RE NEW HAVEN TELETYPE TO BUREAU, DECEMBER THIRTEEN LAST. 

FOR INFO ALEXAIORIA, WHITE HOUSE HaS REQUESTED EXPEDITE 

investigation of bork, who has been announced as beii« considered 

FOR POSITION OF DEPUTY SOLICITOR GENERAL OF THE U. S. DOB 
JANUARY NIfS, NINETEEN TWE NT YSEVEN, PITTSBURG , 'Pa. AND CURRENTLY 
TAW PROFESSOR, YALE LAW SCHOOL. 

JUSTICE DEPaRTEME NT HAS REQUESTED IT BE FURNISHED COPIES OF A 
REPORTS OF investigation,. SUBMIT ALL RESULTS BY TELETYPE. SUBMItOn^ 

THREE COPIES OF REPCSTS TO bureau. M 
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RK 161-1329 


OF ECONOMICS, UNIVERSITY 


OF VIRGINIA <UVA) , CR<^RLOTTESVILLE , VA. , ADVISED TODAY THAT HE 

OF THE THOMAS JEFFERSON CENTER AT UVA , AND IS 


IS 


JEFFERSON (SNTER. 


OF THE THOMAS JEFFERSON CENTER FOUNDATION. BOHk 
IS A fairly new member of the board of DIRECTORS OF THE FOUNDATION 

WHICH IS CONCERNED PRINCIPALLY WITH FUND ING OF THE THOMAS 

HAS on- Y talked WITH BORx ON ONE 
OCCASION AT A MEETHXS OF THE FOUia)ATION AT WDC. | [ STATES 

BORK CONSIDERED HIGHLY REPUTABLE AND WELL REGARDED IN LEGAL 
FIELD, and DESPITE LIMITED CONTACT, WOULD CONSIDER HIM WELL 
SUITED, FOR APPOINTMENT TO POSITION OF TRUST AND CONFIDENCE IN 
GOVERNMENT. 


STATES THE OH-Y PERSON HE KNOWS WHO WOULD BE WELL 

ACQUAINTED WITH BORK IS WARREN G. NUTTER, FORMER CHAIRMAN, 

department of ECONOMICS, UVA, AND CURRENTLY ASSISTANT SECRETARY 
OF DEFENSE AT THE PENTAGON. 

NO arrest RECORD LOCATED FOR BORk WITH CHARLOTTESVILLE, Va. 
PD. REPORT FOLLOWS. 

ALEXAn)RIA WILL locate AND INTERVIEW ASSISTANT SECRETARY 
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ROBERT HEROli^BORK, SPECIAL INQUIRY. 


'room i216 




RE NEW HAVEN TELETYPE TO BUREAU DECEMBER TWELVE LAST , 

BUREAU TELEPHONE CALL TO HEW HAVEN DECEMBER THIRTEEN SEVENTYTWO 
AND CHICAGO NITEL TO BUREAU DECEMBER THIRTEEN LAST. 

PER BUREAU INSTRUCTIONS CONTAINED IN RE TELEPHONE CALL, 

NEW HAVEN HAS BEEN REQUESTED TO SUBMIT COMPLETE BIBLIOGRAPHY 
OF APPOINTEE’S WRITINGS AS OBTAINED AT YALE UNIVERSITY AND 
TO SUBMIT A REPRESENTATIVE SAMPLING OF HIS WRITINGS IN THEIR 
ENTIRETY BY AIRTEL. 

NOTHING NEW YORK LEAD CONTAINED IN RE CHICAG 
FORTUNE MAGAZINE, THE FOLLOWING ARTICLES ARE CONTAINED IN 
BIBLIOGRAPHY: I^REOO^ 

**THE CRISIS IN ANTITRUST”, FORTUNE, DECEMBER, NIHETfen 
SIXTYTHREE. 

”ANTITRUST IN DUBIOUS BATTLE”, FORTUNE, SEPTEMBER, 

END OF PAGE ONE 
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PAGE TWO NEW HAVEN (16 1- 15 18) 

NINETEEN SIXTYNINE. 

" WE SUDDENLY FEEL THAT LAW IS VULNERABLE’”, FORTUNE, 
DECEKBER, NINETEEN SEVENTYONE. 

NEW YORK OBTAIN COPIES OF TWO OF THE ABOVE AND SUBMIT 
TO BUREAU BY AIRTEL. 

NEW HAVEN INVESTIGATION CONTINUING. REPORT FOLLOWS. 

END 
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ROBERT HEROrBORK, BUDED DEC. EIGHTEEN NEXT. 

RE:BIB?EAU TELETYPE -DEC. ELEVEN LAST. 

EMPLOYMENT 

ON DEC. FOURTEEN INSTANT., KINGMAN BREWSTER, JR., 
ffiESIDENT OF YALE UNIVERSITY, ADVISED THAT HE HAS KNOWN THE 
APPOINTEE FOR A NUMBER OF YEARS AND DESCRIBED HIM AS A 
VALUED MEMBER OF YALE’S FACULTY. REGARDING 
BORK’S CHARACTER, BREWSTER STATED HE WAS HONEST, COURAGEOUS, 

AND HIGHLY INTELLIGENT. BREWSTER STATED FURTHER THAT BORK 
IS WELL KNOWN IN THE YALE COMMUNITY FOR HIS SCHOLARLY APPROACH, 

THE DEPTH OF HIS RESEARCH, AND HIS TACTFULNESS AND GENTLEMJ35;5rj,|~^~ 
MANNER. BREWSTER ADVISED THAT HE KNEW OF NOTHING WHICH MIGS^I^ JAN 31 1973 
DISQUALIFY THE APPOINTEE FOR GOVERNMENT EMPLOYMENT OR WHI) 

END PAGE ONE 
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mGE TWO 

WOULD REaECT UNFAVORABLY UPON HIS CHARACTER OR REPUTATION. 

\E GLADLY GAVE BORK HIS HIGHEST ENDORSEMENT. 

NEIGHBORHOOD 

ON DEC. THIRTEEN LAST, THE FOLLOWING INDIVIDUALS 
WERE CONTACTED AT THEIR RESIDENCES AND WITHOUT EXCEPTION ADVISED 
THAT THEY WERE FAMILIAR WITH ROBERT BORK, HIS WIFE CL AIRE, | | 

ALL 

INDICATED THAT THE BOR KS WERE GOOD NEIGHBORS ,, FINE FRIENDS, 

AND REPUTABLE PEOPLE. NONE OF THOSE INTERVIEWED COULD FURNISH 
ANY INFORMATION OF AN UNFAVORABLE NATURE REGARDING THE APPOINTEE, 
HIS FAMILY OR HIS HOME LIFE AND ALL RECOMMENDED HIME FOR GOVERNMENT 

mmmrn 

^ SIXTY-ONE HUNTINGTON STREET 


ONE HUNDRED FORTY-TWO HUNTIJX5TON 


END OF PAGE TWO 
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KNOWN THE APPOINTEE FOR FOUR OR FIVE YEARS AS A PROFESSIONAL 
ASSOCIATE AND SOCIAL ACQUAINTANCE* [ DESCRIBED BORK 

AS "OKS OF THE TEN MOST COMPETENT LAWYERS IN THE U*S* " HE 
STATED HE BELIEVES BORK IS EXTREMELY ABLE AS 
A RESEARCHER, AS A PRACTITIONER, AND AS AN INSTRUCTOR. HE 
STATED THAT BORK IS A VERY DEEP MAN WITH FIRM CONVICTIONS. 

IE ADVISED THAT BORK IS A HARD WORKER AND A PRACTICAL MAN WHO 
' CAN PUT THEORY TO WORK. j | ADVISED THAT HE HAS BEEN IN 

j COURT WITH BORK ON SEVERAL OCCASIONS AND FOUND HIM TO BE VERY 
■ QUICK AND ALWAYS WELL PREPARED. 

I [stated THAT HE AND BORK HAVE OCCASIONALLY 

^ DIFFERED ON THEIR POLITICAL VIEWS. [ [DESCRIBED HIMSELF 

AS A "LIBERAL” AND INDICATED BY THIS HE MEANT THAT HE WAS A 
SUPPORTER OF JOHN KENNEDY AND MANY OF THE PROGRAMS ASSOCIATED 


END PAGE THREE 
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RftGE FOUR 

WITH THAT ADMINISTRATION. HE ADVISED THAT HE HAS HEARD THE 
TERM "CONSERVATIVE” USED TO DESCRIBE BORK, HOWEVER, HE FEELS 
THAT AS ALWAYS WITH SUCH TERMS IT DOES NOT BEGIN TO ACTUALLY 

DESCRIBE THE DEPTH OF THE MAN’S POLITICAL CONVICTIONS. 

ELABORATED BY STATING THAT BORK IS A MAN DEEPLY CONCERNED WITH 
THE RIGHT OF THE INDIVIDUAL PERSON. BORK HAS GREAT INSIGHT 
INTO THE LAW AND IS CONCERNED OVER THE FURTURE OF THE COURTS. 
BORK BELIEVES TN LESS GOVERNMENT CONTROL IN THE BUSINESS AREA, 
HOWEVER, HIS FEELING FOR LESS REGULATION IS ONE OF DEGREE. 

AS A MAN EXTREMELY SENSITIVE TO THE RIGHTS OF THE INDIVIDUAL, 
FEELS BORK WOULD BE A STRONG SUPPORTER TN THE AREA 
OF CIVIL RIGHTS. HE STATED THAT HE BELIEVES BORK IS A TRUE 
CLD FASHIONED CONSERVATIVE IN THAT BORK DOES NOT BELIEVE IN 
GOVERNMENT INTERFERENCE IN CORPORATE OR INDIVIDUAL RIGHTS 
BORK HAS EXPANDED HIS THEORIES INTO DEVELOPING NEW INSIGHT INTO 
CONSERVATIVE ECONOMIC THEORY. | aLSO STATED THAT BORK 

ms TAKEN A STAND THAT SOME ANTI-TRUST INVESTIGATIONS AND 
LITIGATION HAS BEEN MISGUIDED AND MISDIRECTED. BORK FEELS 
THAT JUST BECAUSE A CORPORATION IS LARGE IT SHOULD NOT BE 
SUBJECT TO ATTACK BY THE GOVERfJMENT AND THAT THE GREATNESS 
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AIJD SUCCESS OF A BUSINESS SHOULD NOT BE A CRITERIA FOR GOVERNMENT 
INTERFERENCE. BORK BELIEVES SUCH INTERFERENCE COULD BE OF GREAT 
HARM TO THE U.S. ECONOMY. 

ACCORDING TO I | ,. BORK HAS ALSO WRITTEN HIS VIEWS 

REGARDING THE MYTH WHICH HAS GROWN UP AROUND THE AMERICAN COURT 
SYSTEM, THAT THE COURTS CAN SOLVE ALL PEOPLES’S PROBLEMS AND THAT 
THE JUDGES ARE OMNISCIENT AND OMNIPOTENT. THIS POSITION HAS 
RECEIVED GREAT SUPPORT LOCALLY AND NATIONALLY FROM MEMBERS OF 
THE JUDICIARY. | STATED THAT HE IS FAMILIAR WITH BORK’S 

WIFE AND FAMILY AND ADVISED THAT THE APPOINTEE LEADS AN EXAMPLARY 
FAMILY LIFE. HE ADVISED FURTHER THAT BORK IS AN OUTGOING 
AND PLEASANT MAN WHO ENJOYS LIFE, STATING THAT HE FEELS IT IS 
"UNUSUAL TO FIND A FELLOW WHO IS A TRUE GENTLEMAN, A PLEASURE 
TO BE WITH, AND A SUPERBLY COMPETENT LAWYER." f | ADDED 
THAT THERE IS NO QUESTION THAT BORK WOULD BE AN EXTREMELY 
WEALTHY MAN IF HE HAD STAYED IN PRIVATE PRACTICE. HE ADVISED 
THAT BORK HAS A FINE DISCIPLINED MIND AND THAT HE WOULD BE A 


©EAT ASSET TO THE FEDERAL GOVERNMENT. 

I KNEW OF NOTHING DEROGATORY REGARDING BORK’S 
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LOYALTY AND GLADLY GAVE HIM HIS HIGHEST RECOMMENDATION. 

CREDIT AND ARREST 

ON DEC. THIRTEEN LAST, , NEW HAVEN, 

CONN., CREDIT BUREAU, ADVISED THAT A REVIEW OF THE CREDIT RECORDS 
FOR THE APPOINTEE CONTAINED NOTHING OF ADVERSE NATURE AND 
THAT NO DEBTS WERE OUTSTANDING. 


ON DEC. THIRTEEN LAST , PATROLMAN 
lEW HAVEN, CONN. , P.D. , ADVISED THAT HE COULD LOCATE NO RECORD 
IDENTIFIABLE WITH EITHER THE APPOINTEE, HIS WIFE, HIS CHILDREN,, 
CR HIS PARENTS, NOW LIVING IN NEW HAVEN. 

MISCELLANEOUS 


THE FOLLOWING INDIVIDUALS WERE INTERVIEWED ON DEC. 
THIRTEEN LAST, REGARDING THE APPOINTEE BY SPECIAL AGENT 


n , HARTFORD, 

CONN., ADVISED THAT ALTHOUGH HE HAS NEVER MET THE APPOINTEE, 

IE IS KNOWN TO HIM BY REPUTATION AS HAVING A FINE LEGAL MIND, 

BEING AN EFFICIENT SCHOLAR AND A REPUTABLE MAN. HE WOULD NOT HESITATE 
TO RECOMMEND HIM FOR GOVERNMENT EMPLOYMENT. 
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^ ~l > new haven, conn., 

ADVISEDA^^BOVE^ 


I HARTFORD, CONN., 


ALSO ADVI^D^THAT THE APPOINTEE IS UNKNOWN TO HIM , HOWEVER, 
WAS FAMILIAR WITH HIS REPUTATION IN CONNECTION WITH 
RECENT EFFORTS TO RE-DISTRICT THE STATE OF CONN. | 


KNEW 


ON NO REASON WHY BORK SHOULD NOT RECEIVE GOVERNMENT EMPLOYMENT. 

I, NEW HAVEN, CONN.,. 
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ADVISED AS ABOVE. 

USD JUDG E M. JO SEPH BLUMENFELD, HARTFORD, CONN.., ADVISED 
m HAS KNOWN THE APPOINTEE ON A PROFESSIONAL BASIS ONLY 
AND FEELS HIM TO BE AN INTELLIGENT MAN. JUDGE BLUMENFELD NOTED 
THAT THE APPOINTEE HAD SERVED AS A MASTER IN EFFORTS TO REAPPORTION THE 
ffATE OF CONN. HE ADVISED THAT THE APPOINTEE HAD DONE A WONDERFUL PIECE 
OF WORK AND HE THOUGHT HIM TO BE A MAN OF GREAT INDUSTRY. HE BELIEVES 
THE APPOINTEE RATED ONLY THE HIGHEST RECOMMENDATION FOR THIS POSITION. 

SENIOR CIRCUIT C OURT J UDGE J. JOSEPH SMITH, SECOND CIRCUIT 
00151T, HART FORD, CO NN. , ADVISED THAT HE KNOWS THE 
END PAGE SEVEN 
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APPOINTEE ON A PROFESSIONAL BASIS FROM HIS WORK IN THE REAPPORTION 
CASE IN CONN, HE KNOWS HIM TO BE AN ABLE ATTORNEY, THOROUGH AND 
INTELLIGENT. HE NOTED THAT THE APPOINTEE IS WELL THOUGHT OF IN THE 
THE FIELD OF CONSTITUTION LAW AND THAT HE WOULD HAVE NO QUESTION 
■AS TO HIS CHARACTER AND LOYALTY. SMITH NOTED THAT HE FEELS THE 
APPOINTEE IS SO QUALIFIED THAT HE HAD PREVIOUSLY RECOMMENDED HIM FOR 
APPOINTMENT TO THE SECOND CURCUIT COURT OF APPEALS TO FOLLOW HIM 
IN HIS RETIREMENT. 

USDC JUDGE JON 0, NEWMAN, HARTFORD, CONN. , ADVISED 
THAT THE APPOINTEE HAS APPEARED BEFORE HIM IN NEW HAVEN, CONN. 

IN AN ANTI-TRUST CASE INVOLVING THE PENN CENTRAL RAILROAD. 
m FOUNE BORK TO BE A VERY KNOWLEDGEABLE PERSON, WELL VERSED 
IN THE LAW AND AN ABLE ATTORNEY, ALTHOUGH HE HAS HAD NO OTHER 
CONTACTS WITH THE APPOINTEE, HE FEELS THAT THERE IS NO QUESTION 

AS TO HIS CHARACTER, LOYALTY, AND GLADLY RECOMMENDED HIM, 


A REVIEW OF THE FILES OF THE CONN. STATE BAR ASSOCIATION, 
HARTFORD, CONN., REVEALED THAT THE APPOINTEE IS NOT A MEMBER OF 
THIS ASSOCIATION. 



END PAGE EIGHT 
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IN THE BLACK COMMUNITY, ADVISED ON DEC. THIRTEEN LAST, THAT 
IE HAS ONLY INDIRECT KNOWLEDGE OF BORK WHICH IS BASED ON THE 
R?IENDSHIP OS 


WHO WERE FORMER 

REITERATED THAT 


CLASSMATES AT A PRIVATE PREPARATORY SCHOOL. 

IE HAD NO PERSONAL KNOWLEDGE OF BORK NOR DID HE POSSESS ANY 
INFORMATION CONCERNING HIM WHICH HE WOULD CONSIDER UNFAVORABLE. 


, URBAN LEAGUE, 


tEW HAVEN, CONN., ADVISED ON DEC. THIRTEEN LAST, THAT HE IS 
NOT PERSONALLY ACQUAINTED WITH BORK BUT IS AWARE OF HIS 
STATUS AS A PROFESSOR OF LAW AT YALE UNIV. 


RELATED 


THAT IN THE COURSE OF HIS CONTACTS WITH OTHER LEGAL ASSOCIATES 
AT YALE UNIV., NOTHING HAS EVER COME TO HIS ATTENTION CONCERNING 
BORK WHICH HE WOULD CONSIDER UNFAVORABLE. 

CIRCUIT COURT, STATE OF 


CONN., ADVISED ON DEC. THIRTEEN LAST, THAT HE HAS NO PERSONAL 
KNOWLEDGE OF BORK AND .THAT TO THE BEST OF HIS RECOLLECTION, 
BORK HAS NEVER APPEARED IN ANY OF THE STATE’S CIRCUIT COURTS. 

SIXTH CIRCUIT COURT, NEW 
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mVEN, CONN., ADVISED ON DEC. THIRTEEN LAST, THAT HE HAS NO 
PERSONAL KNOWLEDGE OF BORK. 

JOHN REYNOlJiS-^ND FRAjJK_sl. KINNEY, JR., CIRCUIT 
COURT JEDGES, STATE OF CONN., ADVISED ON DEC. THIRTEEN LAST, 
THAT THEY ARE NOT PERSONALLY ACQUAINTED WITH BORK AND POSSESSED 
NO INFORMATION CONCERNING HIM. 

PATRICK B. O’SULLIVAN, RETIRED FORMER CHIEF JUSTICE, 
CURRENTLY CONN. STATE REFEREE, SUPERIOR COURT, ADVISED ON 
DEC. THIRTEEN LAST, THAT HE IS NOT PERSONALLY ACQUAINTED WITH 
BORK BUT HAS HEARD OF HIM THROUGH HIS LEGAL ASSOCIATES AT YALE 
UNIV. HE STATED THAT FROM COMMENTS HE HAD HEARD, HE CAN ONLY 
OONaUDE THAT BORK IS VERY HIGHLY REGARDED BY HIS ASSOCIATES 
IN THE COMMUNITY. 

HERBERT S. M AC DONALD. JUDGE. SUPERIOR COURT, NEW 
HAVEN, CONN., ADVISED ON DEC. THIRTEEN LAST, THAT HE PERSONALLY 
MET BORK ABOUT THREE OR FOUR MONTHS AGO WHEN HE, MAC DONALD, 

WAS INVITED TO A SMALL SOCIAL GATHERING FOR THE EXPRESS PURPOSE 
OF MEETING BORK AND GAINING A PERSONAL ACCESSMENT OF HIM. 

MAC DONALD EXPLAINED THAT BORK’S NAME HAD BEEN PROPOSED FOR 


END PAGE TEN 
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PAGE ELEVEN 

CONSIDERATION FOR APPOINTMENT TO THE SECOND CIRCUIT COURT, 
lEW YORK. MAC DONALD SAID HE WAS VERY FAVORABLY IMPRESSED 
WITH BORK’S ’’ERUDITION". HE SAID HE HAS SINCE READ SOME OF BORK’S 
-WRITINGS AND HAS BEEN EQUALLY IMPRESSED AS THEY HAVE CONVEYED 
TO HIM A SENSE OF OBJECTIVITY AND OPEN-MI NEDNESS ON THE PART 
OF BORK. MAC DONALD ADDED THAT ALTHOUGH HIS KNOWLEDGE OF BORK 
WAS LIMITED BASED ON THIS ONE PERSONAL CONTACT, HE WOULD 
RECOMMEND HIM FOR A POSITION WITH THE U.S. GOVERNMENT. 

RE 
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UNITED STATES DEPARTMENT OF JUSTICE 
FEDERAL BUREAU OF INVESTIGATION 


Copy to: 


Ropoft ofi I I 

Dof*. 12/15/72 

FUld Offtco Filo I: 161-982 

Tilki ROBERT HERON BORK 


Choroeion . SPECIAL INQUIRY 

Synoptb: Appolntee*s attendance at the University 

of Pittsburgh, Pittsburgh, Pennsylvania, verified. 
Arrest checks re appointee negative. No credit 
record for applicant. 

- RUC - 


Offieo, PITTSBURGH, PA. 

Bur^ou Fil« ‘lx 
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'This document contains neither recoini^endations nor conclusions of the FBI. It Is the property of the FBI and Is loaned to 
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Pittsburgh credit and arrest checks were made by 
l i the remainder was conducted by 
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PG 161-982 
EDUCATION 


On December 14, 1972, 1 l« JRegistrar*8 

Office, University of Pittsburgh, Pittsburgh, Pa., upon reviewing 
files, advised that KOBERT HERRON BORK attended the University 
during the summer and tall semesters of .1944-1945. At that 
time, his address was reflected as being 522 Dixon Avenue, 

Ben Avon, Pa. His overall average was a C. BORK did not receive 
a degree from the University. There was no other Information 
reflected In her file. 
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PG 161 >982 
ARREST 


On December 14, 1972 . 1 Desk 

Sergeant, Ben Avon Borough Police Department, Ben Avon, Pa., 
advised that the police departmenti; for both Ben Avon 
Borough and Ben Avon Heights share tRe same office. He reviewed 
records back to 1950 Xn both police departments and advised 
there was no record Identifiable for appointee or his parents. 

On December 14, 1972, the following Individuals 
advised their files reflect no record Identifiable with appointee 
or his parents: 


L Identification 

Division, Pittsburgh Police Department , 
Pittsbtirgh, Pa. 


I ]. Identification Officer, 

Allegheny County Detective Bureau, Pittsburgh, Pa. 


On December 14, 1972, [ 


Pile Supervisor, 


Credit Bureau, Inc., Pittsburgh, Pa., advised she has no credit 
record for the applicant. 
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D STATES DEPARTMENT OF JIBTICE 
federal bureau of investigation 


Copy fOi 


Report of; 

Dote; 

^rdd Office File 
Title; 


SC I I Office; BALTIMOBE 

12/15772 

1$1“FH .Bureau File #: 

KOBERT HERON BORK 
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Chorocter; SPECIAL INQUIRY 


Synopsis; DCII reflected information concerning the appointee 

la located In NIS file M00452316. Review o^^NIS file will 
appear elsewhere in this investigation. 


- RUC - 


DETAILS ; 

AT BALTIMORE. MARYLAND 

Tne Defense Central Index of Investigations (DCII), 
Port Holabird, Maryland, comprising Indices to military inves 
tigative files was checked through a representative of that 
agency and reflected information concerning the appointee 
is located in U.S. Naval Investigative Service (NIS) file 

MOO452316. 

Review of NIS file will appear elsewhere In this 
investigation. 
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Date: 15/15/72 


Transmit the following in 

AIrxEL 


{Type in plaintext or code) 


(Priority) 


ACTING DIRECTOR, FBI 


FROM: SAC, NEW YORK (161-4282) (P) 


SUBJECT: ROBERT HEROITBORK 
SPECIAL INQUIRY 
BUDED: 9/18/72 


Re New Haven tel 12/12/72, 

Enclosed are eleyen copies of articles relating to 
appointee which were obtained from the New York Times Morgue, 
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-1 - Bureau (End, Ul.') ^ 
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Anletidmeilt Favored for Lowering Voting Age 




■ >1^ th4 l^ton" ^ V ' 

-Ai Trtie Times hai Ttpbritdi 
ij tho ~Ju$tfoO:_ Departm6nt op- 
i^ses, as tmconstitutional, the 
t^dihg proposal 40 lower the 
^v6Uttg!&g6 in national and istato 
elutions to 18 by statute, 

As tJonstit^onai lawyer;^ 

5, some of whom favbr and some 
Ix oi whbm oppose lowering the 
voting age. and iiohe of wKoni 
counts himself , k , -^knee-jerk 
'partisan of all Justice Dbpart- 
V" meat positions— we' believe the 


tedjon of the laws (Section 1 
of, the 14th Amendment). 

2. Those who believe Con- 
gress can lower the voting age 
by statute argue in substance 
that Congress can declare that 
the>46 States With a minimuirf 
voting* age of 21 are denying 
younger would-be voters the 
equal protection ctf the laws- 

Reliancb is placed oit Ratzen- 
bach V Morgan, where the 
Supremk Court sustained a Fc^ 
efal statute barring stat^' frpfn 
"denying the Vote to Americans 






< »'^ D^anment IS right ott this a^yingin^ 
liripdftant coiistituti6naI ,l 
IsSSe. Ou^eas^nS thesa: 

: 1. Within broad flmits; the £ 

(Jdnsti^tion l^ves itatps I stream of-HthA^ndment Utl- 

' C ' qualifications for pa^d- -* gatlon,. polidllg state rcstric* 
liatloth , In natlbnal hnd itate > |,tioH4 bn eOmic mindrltici. But 
i^.eJcfctldhj. -tte limiti are these: | it has U)a6 apparent applica- 
, X tlfhbse piffled to vote ioi* the itioh, to/a restriction tuffccting 
2^MoSt-nhfflero^ brahch,of tho '^all iwijii: Americans in 46 
I*. estate !fe©Slature must be i hta^.- i ■ i ~ 

feittbd to' tfbte for-Reprfesdnta- ": ‘ ' / 3 j “Therd its a further, and to . 
ttes and Senatore/’ itondasitre. -' reaSom why 

- r fexSiided frent ahV ddction ignored Sec--' 


^ ft to Set qualifications for pattid- 
. liatloth , In natldnal hna State. 


■ ^y^®*'y„”f/,''i*:j5urpasses bdief that the Con- 
^nal V Election y^(the Congressto 



ttOnal \ Election /(the atth- 
'Apiendifteftt)or^'any efectioh, ' 
jire$cribl.a vmng qualification 
so aivf<h(Ws or frratiohal as £6 ^ 
'b«t:a dOni^l of the' equal pid.'* 


f define' the 14th Amendment’s. 
- . ^ua!-protcction dause so as 
*to outlaw what the Amend- 
- ment’s next section approves. 


A statute lowering; Ifie voting '*4 # 
age would Vaiso the oxpecta- r'i -i.'. 
tions of ten inilllori' young V' *4 • ‘ 
Americans— expectations likely | J - 
to be dashed .by k judidal | - 

termination tikt^the jStatu£d'lS*n?^t.-'^.r.‘.'i- 
UnconStitutfe^L, this lendSil^T - 
point to rije^ct that ^vhen"'w/ ' 

heietotopo^e natiott dedded ' ■ 
upojt^fan'darhental 'change id •* 

tiia coitiposition of , the cled- 
/Corate, the consensus was Cni^ 
bodied,, lit permanent hiid 
tmchallcngeable form. In a eon- -i- 
stitutional arffeadifleftt: Pnoi>‘>:„.. , 
hundred ‘years' aigtf 'the Isrii**' .. 

Amendment, itoSfrahdhJSln;^ | 
blacks; was added td thd Con- j 
stitutlon. . ’ , . ” I-*' 

Fifty years* hgb- 'the* iSlh ?' 
Amendment, fenf^nchlsing wO- 1 ' . 

men, was hddod'td the Consti-' I ’ • 

tution, Iti itt»lS70, 4hd nation ^ 
isJscsdy.'tO'Wdconie.into the.;.. ' 

poTi^l ^-process r jimbricans'v “ ' 
wlat^ve reached Jthe age of f ,- 
IS^iCon^rcsS ^hoUId; ih fidelity f . 
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[Hairtford Will Try to Redraw State Districts 'Todayt ;''^ 

C ^ ^ ^ )yiy 

By lAWRFNCE FEUUlWS - New HAven yesterday, ifie 'We conclude that the devi- April 13 atfd ^X|^d had 
i; . r 45-yealr;bld prof^or of consti- ations from equality of popula- be postponed^^ 

P NARTFOto, May I— The tutlbnkl law appointed by tfon of the Senate and Hduse Without I ^ diatnets;^*- .. : 

ii Coimecticut General A^embly the cbiM t>^raft a new rt- districts are not justified by Ihe^ can-W hb/nominatihg^^^^^ 

h will mtH tomorn^— day apportioiUi^t plan for the Gefi- any state interest and that the pto^ures a^d. A 6 party ^ 

y eraUi^bly. . plan denies e^ual protection of manes. /• “ ^ 

i plan the law to voters in the diifV The Slate ConstUutioM* pr 6 -kr - 

n thkittel Federal Court disab- tricts of greater population/' Vidas that the General ^ 

II ? Ji^dved aa unconstitutional hid the court added, bly gets first crack kt tCappdr4 ’h “ t ' 

^ procc^es and i^uasdthonumbei^ a result of the court dC- tioftmenf rafter bach ebasus. by - ; 

H thd l;Ute House of Reprd- cisiOn^ registrars in the 169 cit- H ,the jlcgillatufe faill, 4 hehli ^ ’ 

fvT sentatives from 177 to 151."The ics and towns in Conneciicuf an efeht-mciftber ^ 

I .working bn the d0lnmissi<kl gct§ the^ ^ 

at 3^ J«il thoJikesjy^re voters' lists in the newly rc- lf„the commissioii faill^; tSe , . 

^ drawn districts. * job ^s 

M "Th® method used resulted In The endorsement of CaadI- state ludge$;ias' iiap;^ned with - 

distri^s With dates for the State Senate and the reapportiOnpicnt plan that" 
t j ‘hi^ty ^rregulai* knd- bizarre House of Representatives was was thrown out nionth a^ : - 

^ between unconstitutional/';, . „ . 

|| feaders nor the ej^t-member " ' ' ^ : -i ' -- '---r- - 

ng legislative -“cbmmfeion *spe- v . 'w ' * i 7 ' . - V L tV- 
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ii utprs itfc fi^hiftntd fcut ha< k ’< > 4^ i VjNw _ g^ '_ I>t '* 

i| m hfebeK enq part y J ^ \\ 
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{» 'trtihg^ pill hnd sfrw = - • *- I' . U ‘ S fr ■ 

;* the put iaes cf.tHe districts to . »' il'T % a ii ' *' ' iV ■ ^ 

I’ £vehtf'4UtSeh|r^ A^mhiy . l I - - a T'^'- 

li arrives/hV^ will still - - - ■ , , yj sV-’' 

B'edd the apprevUllof the Unit- m t - ' g ua-X S^^ ’ j ■'. *-» L‘ji’ 

H'cd States District Court here — I . - ” < ,. v - 

Hthe court that thfeW 0 Uf 4 the i ‘ - , ' 

vg existing. one a hibnth-.;^o' as t\ , « > - ^ ■ 4 '' _il '■ 

i nunebnttitutioneti I-.' ' .h ^ 7 :k’’ 
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rnnot Conceive’ Suprenie 
Court Will Uphold Plan 


By FRED P. GRAHAM 

tD The York Timef 
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VASHINGTON, March 17— 
Supreme Court Justice 
thur X Goldberg today called 
^;sldeu(t Nixon’s proposed anti- 
legislation **a proposal 
restore the separate but 
iud concept” and said he 
annot conceive’’ that the 
jpreme Court would uphold It. 
^Interviewed ^in his law office' 
; re, the former Justi(^er%ho 
that he was breaking a 
r b ’^f-imposed ban against speak- 
g out on anjr proposed legis- 

.tion, expressed the view^'t^^ 
‘r. Nixon’s proposed morator- 
^ oh busing orders would be 
: ^>lainly unconstitutional.” 

; V ^ A check of other constitu* 

: >)nal law experts indicated 

_ m they also had substantial 
. .oubto as to the constitution- 
lity of Mr* Nixon’s moratorium 
• r-|t)posa1, , 

^ However, these experts felt 
hat under certain liberal Inter- 
iretations by the Warren Court 

* r Enlarging the power of Con- 
^ : iress to implement the 14th 

:\mendment, Mr Nixon’s, pro- 
V posals for limiting busing might 
.well be found to be constitu- 
r tional. 

Anticipating that the con- 
' 'Stitutionality of ' Mr. Nixon’s 
^proposals would become a cen-i 
*. , ^ter of dispute, tho white House 
^ ;rie^ two constitutional law pro* 

* V ^fesaors to Washington today to 
« ■ jhtief reporters. Ec wever, when 
; the briefing was piit ”on. the 

;fecord,’f the prc:e: ?ors, Charles 
^ A. Wright o5<he-^''Jkilv?4:s 






! 


2 




<r<> ■Z' 


ll:,: 


t 


1 


\Co uriGet sConnecticutDistrictin^Plin 


m 


•A 


; ^ Texas andytobeit Bork Q^yale; 
jdid not app^i-- — 


^ ' I Secretary Presents Case 

, . Ken Clav/Eon, an hs^istant to 
^Herbert, G: KAeir . Mrf 
i I ' nuhiCatons, 

^ ]exp| : la lhat'i'hv bad 
a ;JfIo\yh'hehe York and 

I Mr Bork had broken’ off a 
-;i skiing vacation at /stone 
^ A {after the AVhite 
. vlthem to ’ jgive a 
, [briefing _to group 


A ' [repo 


^ing in legal 


j two dozen reporters 

^showed; up, and the identities 


|of the 'two pix»iC'i3ors Would 
necessarily be/ disclosed, the* 
; - Government decided not to ask 
them ‘to ajxer the : under* 
/ [standing,” Mr Clawson said. 

V Tribe ^\resul^ was: ‘ that the 

1 Nikon : ’ AdmuHstrntfon’s a argu- 
nients !ii ifvfor of the proposed 
laws’: con^itutionality , were 
jpresented w ElUot L. Richard- 
Ason, the Secretary of Health, 

, yEducation/and Welfare; Wih 
A -niot R. Hastings, one of his 

A ‘legal a^istants; and Daniel 

; : ,McAuIiffe, an attorney in the 

A Justice Department’s Internal 
Security Dividon. 
r At issue are two separate 
proposed laws. 

' . i)ne, the Student Transporta- 
tion Moratorium Act, would 

' ban all new busing orders by 
lower Federal courts until 
I July 1; 1973, or until Congress 
Jtook action; on Mr. Nixon’s 
"lother busing measure, v^hich- 
/ jever came sooner. ; . 
f The other is the Equni Edu~ 
jcational Opportunities . Act, 
.which would earmark funds to 
j upgrade inner-city schools and 
j outlaw deliberate segregation. 
But busing to overcome segre- 
’gation , would b3 limited to 
Uunior high and high, school, 
'and suchbtising would be used* 


By LAWRENCE FEtLOWS 

Special to The New York TImei 

new ‘ HAVEN; May 26— A 
plan that would reduce the 
number of Connecticut legisla- 
tors and redraw the lines of 
the constituencies 'has been 
submitted to the United States 
District Court here as the first 
step of a court-ordered ef 
to revive Connecticut>^<5^1ed 
election processes. 

by 

'rofTRoDcrtH. Borlp of the 


/ale^ LhW School, an ex- 
pert on legislative reapportiort' 
ment. The "rt assigned Mr. 

I Bork to th^ March 30, 

[when it declgied-the state’s te- 
apportionment' plan unconstitu- 
tional. * 

Thc.^ RepiiblicW^ who had 
drawn up th^^la^ Sought a 
stay of that ruling from a 
three-judge FederaHcourt in 
Hartford.. The stayT/as unan- 
imously denied teWy. The 
court ruled that granting the 
stay would have meant permit- 
I ting the unconstitutional plan 
to be the basis for the coming 
elections. 

Professor Bork left the num- 
jber of State Senate seats at 36, 
dividing each Senate district 
into four seats for the House 
;\of Representatives, shrinking 
^he number of House members 
Tom 177 to 144. 

The legislators have known 


the general idea of Professor 
Bork’s plan for weeks, so there 
Iwere no new signs of con- 
sternation from them today, 
even though some^of them 
would fall by the waysjde ifj 
the plan goes t 

onnecticut lawmakers 
were more worried over the 
[fact that the plan cuts through 
the lines of many of the state’s 
169 towns. This is forbidden by 
the state Constitution. ^ 

! In his report to the court, 
Mr. Bork said that he wanted 
to respect the town lines, but 
could not always divide the 
population evenly that way 
Where he could not, he said, 
he assumed FederaL law would 
override state law. i 

Concern for Town Lines 

*Tt is arithmetically impos- 
sible to achieve constitutionally 
required population equality 
and also to comply with the 
rule against dividing towns," 
(he said. But he added that 
‘when it was consistent with 
the overriding goal of popula- 
tion equality, towns were pre- 
served intact.” 

“No consideration j;^vhatever 
was given to the effect of the 
plans upon any political party 
or candidate,” he said in his 
report. 

the professor cut across 30 


I town lines in creating the 36 
Senate districts. He crossed 60 
town lines in creating the 144 
House districts. 

Me* Bork said that the census 
map showed Connecticut’s 1970 
population to be 3,032,217. and 
that his plan would put 21,057 
persons in each House district, 
and 84,228 persons in each Sen- 
ate district ^ 


Panel Seeks Own Plan 


None of the leaders in either 
chamber seemed personally 
worried by the plan, although 
'some members of both cham* 
bers felt that they would havte 
to fight, harder to retain their 
seats. 

The reafiportionment plan 
ruled unconstitutional by the 
1 court had reduced the num- 
ber of House districts from 177 
to 151. The number of Senate 
districts was left at 36, but thO 
lines were changed in a way 
that the court found too drastic. 

“The methods used : resulted 
in creating some districts with 
highly irregular and bizarre 
outlines.” the court ruled. 

An eight-member bipartisan 
commission is trying to come 
up with an acceptable plan of 
its own. The court has said 
that it would consider this and 
other plans submitted by June 
6 at a hearing on June 9 in 
Hartford Federal Court. ' 
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only temporarily and as a last 
resort. S 

Mr. Goldberg, who left the 
Supreme Court -in 1967 to be- 
come Aml^assador to the Unit- 
ed Nations, said that the/mora- 
torium would violate Article 
III^ Section 1 of the Constitu- 
tion. v/hich vests United States 
judicial power exclusively in 
'Fedral Courts. ' 

( Ho said, that although Con 
gress could prescribe the ordi 
'nary remedies the courts could 
use, “there is no constitutional 
way in which the Congress can 
[diminish the courts’ power to 
implement, the Constitution.’; 

Mr. Goldberg said that the 
second bill, which places “qual* 
ity” education in neighborhood 
schools before integration, vio- 
lates the Supreme Court’s 1954 
school desegration ^ decision 
that declared “separate educa- 
tional facilities are inherently 
unequal” ' ■ 

' He said that Congress might 
prescribe other - means than 


those chosen by the Supreme 
[Court to enforce the 14th 
Amendment’s guarantee of 
equal protection of the laws 
only if the result were equal 
education, and the Supreme 
Court has said separate cannot 
be equal.” 

Paul J. Mishkin of the Uni-, 
versify of Pennsylvania Law 
I School and’ Gerald Gunther, a 
I constitutional law professor ai ^ 
Stafford, said that there wa^ v Vv 
no precise precedent for the ^ 
kind of moratorium that Mr) 

'Nixon wanted, Mr. Gunther 
ifeltj that its constitutionality 
was shaky, because “you can’tl' 
tell a Court how to decide a 
case” which he felt Mr. Nixorl 
I was doing by ruling out busing 
as a remedy. 1 a 

I Both men stressed that the! 
Waifren court, in a 1966 deci-j 




ment, and that the Supremo 
I Court would ' not (Question 
closely the rrieans chosen by 
Congress. Under this ruling a 
strong argument could be made 

that Mri Nixon’s “neighborhood 

school approach to equal ed- 
ucation should be upheld,” they 
said. vA : . A - ■; 
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Sion* South Carolina v. Katz4 
enbach, declared that Congress^ ' . . j \ V ; ; 

. had extremely broad discretion’' ■!. ■ -ii- . ■ 

Ito implement the 14th Amend-!/. 
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riile finally on th^ Congres 
sional DistHct lines fed did 
not issue an injunction that 
would prohibit Secretaiy of 
State Gloria Schaffer from 
going ahead with, nominat- 
ing and election procedures. 
The court invited the Re^ 

^ ^ publican and Democratic par- 

reapportipnrnent plan the- ties ^ and other - iinterested 


> LAWRENCE FELLOWS 

t ; >• ' Speci' al to T he N e vv 'y'orl!; Times ' ^ 

: : HARTFCRp, June 
^ j three-judge Federal court 
‘khere refused. today a request 
j ;by the ‘state Republican party^. 
^ to order ■ nominations aiuf 


de- 


same three judges had 
‘ Glared unconstitutional 
i' i j The, judges also indicated , 
'l;.A That . they ^’considered * the 
<j six Congressional districts 
f ^ in the state iio , Ion ger ^ hi 
;0r close' balance - according To , 
populatiohv and therefore uii- ^ 
: y constitutional/ ' : , ' ; 


parties to submit j\ew Con 
gressional districting propo$ 
als' by ne^t Friday, and then 
declared that another hear- 
ing pn the proposals would^ 
; beheld the following Wednes- 
day in Bridgeport, m 
; Republicans had scheduled 
their six Congressional 
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last Saturday, and had fe put 
theni off fetif July ' " 

The Democrats have schssd- ' 

uled their district conventions I V 
.for Saturday; and ^ , 

cussing today whether It- 
would be easier to cal! ' 

the conventions or^ to 
ceed and , hold them over ; , 
again if the court so ordered. ' 

There are really two ihnj or ♦ * . 
issues bpfore the; court, and :,/4*^ ': 
several cases, counting the - 1 i ^ 
separate coYnpIamts brought "j '* - 
in Congressional districts J ' 
and the ; many , inteiventions ' ^ 

of interested parties, . ^ 

The State Constitution feo- r ^ ' 
vides for a new reapfertioh- v ^ 
men t of the Assembly every ^ f 

i lO years; after the census,> f ;-^ 
and the state, has been urtable^ 
to come up with one that is T!/ 
acceptable to both parties ^ * 
I here, and to the United States ‘ ‘" J ' . 

I court, which insists oh equal iV 

I representation. ■ 

I The constitution makes ^ ■ ; 
I specific provision: for Con- y- - 
I gressional redistricting, but ' 

I the lines drawn after the ‘'k" 

^ 196C^ensus left the districts / 

far m^r^hevenly populat^^ ^ 

than new Assembly J ; / ' 

reapp^>;':anment ^ plan the/'" \ 
Hartf^d c©urt declaied ' un^ t 
consti^ufeal’ last 'March 30./’^>"r/ : 
: Und^tl;^ pfari, the nurn-;’/^ ' ‘ 
ber of^^ff^rict s in which . t 1' 
i; members of^^tho State House. * 
of Rep^5S^^n1 hives were to 
be elected reduced' froni / 
177 to Kri."The number of 
j Senate districts was left at . . . 
]■ 36, but the lines were changed - ' 
j] . drastically, ' ' : 

Court Orders Rfemapjur,g / 

The Hertford court ordered / 
' 'i a new Assembly reapp^ion- ' 

: plan drawm up Ify V'fof/-r-;.' ' 

, d;^bert H. Bork^ Yafe-tint^! ' / 

■ .! V ersi ty “and ' has ? ' the 
i Bbrk plan undeil eonsidera- ^ T' 
:|:ti6m ;■ 

The Boric plan would re- '-",', 
duce the house worn -177 to / ' ’ 
I 144 members an i would re- 
. I tain the present 136 Senate V 
i seats. It would alsi rearran 
l district hues 

■ that w«t(u^ut‘‘^pssyowrt //r 
4 ; lines, fee timi-honwed boun- / 

. y daries^ political power in • 
hConneirficut^^ making the po- v^ 

I litical alignment of the new -r 
' ' districts Uncertain, / 

r ^The Republicans hCfe, who 
|{ would have had a chance of ■ 

V recapturing contror* of ; Uie v' 

- i Senate, if hot the whole As- 
■\ scmbly, under the plan 
I thrown out by the Hartford v 
i court, appealed to the United . 

' ? States Supreme Court. ‘ ’ < I ‘ 

I The case has not been '«r- ^ ; 

( gued in Washington, but. the b 
J Republicans won a stay of -/i 
the lower court ruling, and / 
arfeed without success today v 
that ■ this meant elections : ” 
could proceed under the un- -V ' 
constitutional plan. ;/ ' 

‘^Certainly, .‘ Something V;. 
should be done to straigh/en / * 
out this confusion/' ^ said !! 
Judge; J.. Joseph Smith. , / 

The Republicans’ lawyer, y *> 
Francis j* McCarthy, suggest- 
ed he would seek .. dearer 
terms of a stay from the 
Supreme Court. ; i . y - 
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OH REDISmC TlMl 

^Continued From Pag e I; Col. 3 

, (Cedurcs, said tli©' General AS- 
j. ,!sembly might have . to' piss 
p yeraergency legislation to delay 
nominations, of cahdi* 
for the Senate and House 
t ‘ c, (in next November’s efecti^^ 
x'y The court decision, by Judges 
;1 , Joseph' Blumenfeld, ' J. 

•V ] Joseph Smith and , Robert J. . 

- jZampano, gratified i)emoorats, 

; .stunned iRepublicans and con- 
. • jtinued a condition of , relative 
: i. i Crisis over reapportionment that i 
r.-i , has prevailed for a year. • 

,. | ‘Denies Equal Protection’ , i 

‘ ( The court ^ based .itsi decision ! 

on bindings that the plan con- I 
tamed, “unjustified deviations J 
from equality of population’’ of t 

Senate and House districts and * 

.that. many, districts had been 
idrawn.with "political balance’’ 

. in mmd. , 

. J^’scussing the popuiation de 
',>• ,'viations, . the court : said that 
jthe pla.u. "denies equal protec- 
non cf the law to . voters in 
- jthe districts of greater ropu- 
.. .lation, in violation of the 14th 
. Amendment to the Constitution 
•01 the United States. . 

. ! .‘‘T!’® plan is therefore in- 

ivahd, the Court said, "and its 
employment in elections to the 
Connecticut General Assembly 
1 must be enjoined.’’ : , . • 

; L The judges :r,aid that “the 
iSupremc COjirt plainly would 

- ,not approve the partisan politi- 

i cal structuring,” : . which was 
•.. also a cause of the population 
• j deviations built into theplan.' 

: i: V ^^I’dges Are Appointed' 

' General Assemb! v 

jtaued to meet an Anril I 1971 
r-istate^nstitutional deadline fo; 

, , adopting a new. plan, and after 
; .an eight-member ' commission 
■ }>y Gov. Thomas 

J. mil. then failed to meet 

® ifyl, deadline, three! 

;slate judges were appointed to 

i^drawupaplan. . I 

‘ Gie sub- 

qect ot the decision today left 

Jnn?n^'’f n divided ^iong 
in®®' Two Of tile fram- 

;crs Republicans George Saden 
?f^®“P®Tior, Court and Associ- 
■ate ^preme Court Justice John 

K. Tmm, endorsed it, whilr'' 

n Pt-S- 

some of 

its districting lines:, “bizarre” 
reused to subscribe to it. 
im+i. control 

mhr "rl®® w tcg*Elaturo, 
Ic‘S?‘ Federal Court chal- 

datijf ?f®PP°'^'onraent is man- 
Koi - the state Conistitu- 
thT fe'lo'vihS 

the Federal census. The plan 

effect upon publl- 
, cati on three moiiths.ay.Vf ‘ ‘ . 




lAssembly Redistrict Plan 
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I - . Special to Th« New Yor^ Time* \ 

i Hartford, Warch so — a Federal Court here today de- 
-Related uhconstitutional Connecticut’s controversial plan for 
: i reapportiCning the G eneral Assernbly.; The ruhng stunned 
^ state’s legislative and po- 

'' '* 'r.-C.' ' I . litical lead'ersi'.' - v « 




r .:u 


; I Tiie imahhiious deci doil ]|r a 
.tlu’cC'fudi^c ■'v’.] Bin- 

• •■■pl5®t3tf.f^.ioi<l.f|';ii.! ibl/ii hafted 
jr-jid. CTitfthe'ycW it fended' to 
Af^S^hit/a imecial master- to 
■ dra/t alnevj/pimi, nltbovgli it 
- ■ad'fJed that it vviiic "v.^icome” 
;another. effort by the General 
jAs.sembly itself. , ^ 

.that ‘T T limp’ is r’lort and,de- 
.lay .int!mi!.!.idVe 'ti: suciV lisgis- 
llative action ir '‘iiot ijusU'i’ied ” j 
^mnounced tlie appolntmerstr*®;^! 
V^^rtggIaL£R. ^ic^ of Pfo.f' Roba^l 

I Francis J. McCarthy,, the/at- 
;torney who represented /the 
.^Viipublican; party^ * t‘ Its Using 
^effort to win tl4 court!^ ap- 
.:provcU- said :'no /Icision 
bas been possi- 

;biht: 5 .rof an appeal tv tuc United 
States Suprene Couit.’* He did 
not say when such a decision 
might be made. 

j In the ricantinic, t^oHticah 
■and legislative leader'^ rlannedj 
jtQ hold a bipi'^it?ran general 
^meeting to dikuss ti e r ituation 
j on Tuesday, v;hen ti:e General 
Assembly reconykies rifter a 
.holiday recess. ^ 

I ‘Mrs. Gloria Schaffer, Secre- 
jtary of the State and in charge 
of Connecticut’s election pro- 
(C(?ntinTIed onI^^^^^^ j 
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: By RICHARD L. MADDEN | 

special to Tnr?»ew York Titnie?: [ ■ \ ■, 

■ WASHINGTON/ J^dne 12 r ^ 

The Supreme Court/ dividingL^ .v 
\7 to. 2^ grfihted .|i\ stay todayp/..V 
jof a lower ,couk yujing thatr 
Und - declared , uucohstitutional|// 
Con necticut’s plait for reappor- \ ^ . 

^ tioning' thcrCreheral Assembly.! 

The effect of the stay ap-j ; 
pea rei tG be that; Connecticut’s 1 ^ 
llegislatfe^^ would be elected! ; / 
ithis, a-l&Vi' reappor-J' "• |j 

tionment three-i ^ " 

judge : Fe&etal ' C6u#t in Hart- 
ford- held last March ^3^ to be/ ';' 
unconstitutional. y 

Under that plan, the * * 
of districts for the State. House ‘ 

>;of Represeutatives was reduced 
|from 177 to ISlv^he inumber ofj 
Senate Districts was left et 36,| 
but the, lines were ;chahjgedv 
drastically.;'.;;''/';'- | ; / 

The Supretbe^* Court stay!/' 
granted today had been sought ; 
by J. Brian Gaffney, the Con- 
necticut Republican Chairman, * 
after the three-judge court in( 
Hartford rejected a similar ap - 1 
plication May 26 on the ground | 
that granting the stay would! 
have me^nt permitting an tin- 1 ' 

Contfiiued on Page 32, Columli 4 1 ' 






- ' VS 7 3 ^ y 

THE NEW YORK TIMES, TUESDAY, ^UNE 1J,1972 


CUTWiS erroneous ■ * 

rtm ¥ if majority opinion was 

iilu S i AY 


Gaffney Jubilant ; 
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constitutional plaH to be in 
basis f(rf|the aomii^ 
Asi^Mra|| M|ticeW_ Potter 
Stewart alia Swil^am'^.^cJtigks 
Dpposed grantifig stey ,^ . 

In a dissenting op'iniong^. 
Dotiglas saidj -id part: ‘Tf tnb 
court belowleired, the fall elec- 
tion will be held under an im- 
proper order,^ one which will 
doubtless affect the composi- 
tion of the next state legisla- 
ture. But this type of Irre- 
sponsible injury*/ effects both 
sides equally, for if the court 
below was correct, staying its 
order will cause irreparable 
harm of precisely the same 
dimension.” v 

He contended that Mr. Gaff^ 
ney had not showed that the 


Special to Th* New Vork Tim«g 

HARTFORD, June 12 — The 
Supreme Court decision left the 
staters election officials con- 
fused and many of, its politi- 
cians in dismay. Some Repub- 
licans, especially the .leaders, 
delighted, however. 

Mr., GaffneyTWS^hg to other 
Republicans at the State Capi- 
tol/ where a special session of 
the legislature was just getting 
lunder, way.-.'f- .. ^ ■■ ■' ' 7 ; 
7 He -had/just talked to the 
clerk of tlie Supreme Court by 
telephone, and was jubilant, as 
were .some other Republicans. 
The reapportionment plan v/as 
one produced by their party, 
and heavily ‘gerrymandered in 


their favor, according to the 
ruling of the Federal Court in 
Hartford. 

The reapportionment plan; 
drawn up after the 1970 cen- 
sus by three state judges 
ricked by Gov. Thomas J. Mes- 
kiirs Republican administra- 
tion, took some of the bias out 
of the House lines, drawn wl^. 
the Democrats controUgdrThe 
administration as welTas the 
General Assemjj^r; 
y ACcord^lJr; some of the 
jState^,,R^esentatives who are 
iijcelyto be defeated if the plan 
Is used in thei November elec- 
tions will i be ‘ Republicans, 
which j helps i to explain the 
gloomy fringes in the Republi- 
can /camp today. 
i think quite a few of us 
may be lame ducks,” said House 
Speaker William R; Ratchford, 
a Democrat He was calling the 
House to order today to deal 
with the business before it: re- 
considering vetoed^ legislation. 

The number- of Senate 
districts was left at 36 in the 


reapportibnment plan, and 
most political observers say the 
Republicans have a chance of 
regaining control pf that cham* 
ber.., , 

‘The method used resulted in 
creating some ' districts With 
highly irregularaiiiijiza^ 

paiieV 

inrTTartford said. 

In his plea for a stay, Mr. 
Gaffney had argued tpat the 
plan contained only ”minus- 
cule” deviations front tlie rule 
of equal populations in the dis- 
tricts* - .. . y 

Democrats l^gUed persistent- 
ly. to the contrary, and some 
stated today that the Supreme 
Court still had riot rul^ on 
their own motion tp .affirm the 
ruling of the Hartford court, 
that is, striking, down the plan 
that was revived by thd stay. 

The Hartford court had com- 
missioned ' Prof. ; Robert " H. 
Bork of Yale University to draw 
up a plan that would abide by 
the principle of equal popula- 
tion in the districts. 


The plan Professor Bork s 
mitted to; the court ^ on May 
left the number of Senate se 
at 36, but .divided eacji, Spn 
District into ^ four f House I 
tricts, leaving fl44 instead 
the 151 provided the 

p>ib}ican plan or the 177 in 
existing: system, 

Alth^b Professor Bork 
Republican/shis plan appea 
to retain more^Democratic st 
than Republicanymes. But in 
search for; numerical equal 
he drew district lines aci 
town lines, which areS^e ti 
honored boundaries \f 7 
political power/n Connect: 
and no one was certain W 
the political - division of th 
fdistricts might be. 

. In Federal Court, in T 
Haven, the Republicans file 
new suit today, seeking tP enj 
tho state from holding Cong 
sicnal elections in' Novem 
because no Congressional 
districtiiig plan, has, emer 
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Election Ordered in Connecticut \ 
Under Plan a Panel Held Illegal 

' — / JM- 


. V . special to The New York Times 

HARTFORPi Aug. 23“— A will be held unless one can be*" 
state judge here today ordered ordered by this court.” | 

a Gerieral Assembly election ^i^P^hded todiis decision was r 
tn;« -.iLj ^ij an 'election calendar, which anj 

flections attomejr from the of-| > V jV 
lice of| Secretary of the State!"" 

Gloria /Scha:^fer ^aid could be ( > 
realizM, despite the time de- \ 




this Ndvetnber under a pfan which an 

apportionment a ^anel of |hree 
Federal judges had ruled" un 
constitutional. ^ 

Superior Court {judge Walter 
Sidor ruledvthat the Only 
I problems withltjie reappottioh- 
ment plari federal' court 


J. 




had rejected Y^veire i “clerical 
errors,” and he cbirected them 
according to requests filed by 
lawyers for the iRepublicans^ 
James A, Wade, 
cratic counsel, imm6djHf/:ly said] 
V ’ tho case would be!^ 
r\ ( the State Supremb Court; 

he did not indicate what the 
basis of the appeal would be or 
;^ jwhen it would be filed. 

,1 The lawyers for the Republi- 
cans asked Judge Sidor to wair^ 
the normal 20-day stay of ex- 
ecution for appeal allowed after 
Superior Court decisions. Judge 
Sidor has scheduled a hearing 
for today on that request. 

Judge Sidor ordered inyu 
filed last reapportionment j^n 
filed last September by a^nel 
consisting of Superior/Court 
Judges George A. SarJ^n and 
Leo Parskey and /Supreme 
Court Justice John R; ihim. 

, bemocrat ObjeeV^ 

Judge Parskey. the only 
Democrate on the panel, refused 
"S to go along with the other two, 
■pbut the plan was filed over^his 






vv':/ 









objections. Last spring a Fed 
eral three-judge panel agreed . ,.1 
I with contentions by lawyers s 
ifor the Democrats that the 
Saden plan gerrymandecra 
election districts for poJKickl 
reasons. 

The Federal Court yaecision 
was appealed to me United 
States Supreme Cjprt, which 
issued a stay of eybeution bar- 
ring a reapportifnment plan 
made especially fcfr the Federal 
Court. - < T 
The Saden plaii that iudgb 
Sidor ordered inta effect re- 
tains the present 3 A State Sen- 
ate districts, while fctting the 
Hpusfe of RepresentaxWes from 
177 to 155 districts; ' 

Judge Sidor rejected claims 
that the plan violated both the 
State and ^ Federal Constitu- 
tions, and 'said of the minor 
errors in the plan, “it is very 
easy to Understand how such 
|human errors crept ^ into the 
work of the state board.” The 
Saden plan was formally drawn 
up fay a State Board of Ap- 
Ipprtionment consisting of the 
three judges. ' 

Judge Sidor characterized 
the plan as “the' best ; judg- 
mental adaptation to harmonize 
Federal and state constitution- 
al precepts:” • ? . . 

: “From all the evidence avail - 1 
able to the epurt,” he declared, 
it seems deaf that no election 


lay. . . I 

, i The timetable orders officials { 
to begin the electoral process 
by Sept. 1, with the la.st 
pnnlaty to be held on Oct. 
18 if. It is required.. The elec- 
ftion will be on Nov. 7. 

In his 13-p^ge decision, Judgp 
Sidor noted that only five al- 
ternatives for a state election 
existed: An election under the 
dd pr^used since 1965; ; no 
el&ctiqh af all; the Saden plan; 
a planOrawn hv yn|f TjnL. 
Professor fR^eit^. 
the order 

Court, or a 
statewide>^rtion at large for 
all seats in Uie General As- 
sembly. 3 

I^y^^ynr, Judge Sidor said 
-tmited States Supreme Court 
[Stay of execution order of Juno 
12 .eliminated the. Bork plan, 
.and that a statewide election 
tor all the seats would probably 
torfeit representation for which- 
'ever .party did not poll a state- 
wide majority, . 

The plan under which the 

H iresent Assembly was elected' 
sed because tlie 
States Census 
>r deviations in 
:ween district, the 
lerefore, he ruled, 
■natives were the 
r no election for 
le General Assembly. 

“The state board plan may 
not be perfect as we now re- 
[view nt,” Judge - Sidor wrote. 
But. he added, “no fair alter- 
native remains.” - 
I _ Mrs. Schaffer sent copies of 
Judge Sidor’s decision Wednes- 
day to each town clerk and 
registrar of voters in Connecti- 
cut. without comment, leaving 
interpretation of it to them. 

Father she said: “We are go- 
ing to have enormous problems 
but conie hell or high water 
we will meet the court order/ 


COOL, GREEN, CAMP, KIDS. 
THE FRESH AIR FOND. 
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tends to retire, 

,«Wa.?y's 

Continu^FrbmPagel,Col.7 L 

"to fill thtf "Interior 

PilMlity He said that President P?Partment, • bbth concerned i 
regard toh^^th the Controversial Bureau 
both groups was "'a significant pf Indian Affairi • woidd h, 

•• .tKfervSsV^^^ ■ 

'win®no?‘h “hsolutely R- BmceTtHe^^^ 

jCifically we wi|l not appointpecretary of the ;lnteriPr’ an-, 

ifnvf ® purpose of "Ounced the resignation of John 

ftha*”'*™' P"® benefits front Crow,; the Deputy Cb>^' 

Wa5 Vw • n simply not the missioner of Indian Affairs'!^ t 
■c^d.” . P*"®- ' No Praise for Bruce , : 

jin response’ to 'question Ziegler refused to re- 

Ziegler said tliat the Re-rP®"l i^iquiries; about the 
publican national , platform did the fact that Mr, 

'not cOrOmit ;Mt. /Nixon' to s^departure had been an- 

point a woman to the Cabinet r^'^^ced with none of the usual 
(He added that he felt it was 
iron^’* that such questions Jur exajj^pjg^ 

iir /aised bn. the day a 

,that Mrs. Cafontant’s appoint-P” c^^^ ^™” ® ^timatiou;^ 
m^t was anriouiiced. ^ L , ’ Bruce is leaving hisl 
L* Republican platform ’ ^*** Ziegler repeated, 
jstates, We ^will work toward ^em^ bn 

jappointment of women to high- ' Mr.^Rruce^s plans, 

,est^ level positions in the Fed-i^® would only 

terai Goveniment, including ^t^^^ sure Mr. Bruce wiljj 

.Cabinet and the Supremer\?"**®“*"8 
f Court,- The' : platfbrm was r • i^at • Mr 

radopted at the party's conven- iT^ ■ Y^ould be ^'eturning to 
nion last August in - 

, 'Beach. r “ Mr. Nixon.'who met at Camp 

^"avid tndav tirtfVs K/r,.' ^ 










: New Ideas Wanted 

°*®o hsked 
whether the departure . of the 
-®P ^Justice Department 
/staff members— Ralph' E. Erick- 

ifion, tte Deputy Attorney Geii- 
eralj David L. Norman, the As- 
sistant Attorney General in 
charge of the Civil Rights Divi- 
sion; Jerris Lepnafd, the Law 
Enforcement Assistance Admin- 
istotor, and Roger C. Cramton 
Md Leo M Pellerzi. Assistant 
Attorneys General— indicated a 
major sh^e-up’Mn the depart- 
nent.- /.i" ; ' 

dte ^plied that ' It was ah 
rfdication only tliat the Presi- 
lent wants the second ^term 

inaHfi*”® ^ ideas" 

ipd .to u make sure that no 

>ne becomeSi^stale,'* ■ / 

and Mh NoK 

lan, he said,S'wiH be nominated 
positions, 

dvate^r® ’■oloty to their 
rivate careers. \ ' ,r v" I 

^i®8ior said f that Mr 
leindienst;s retention would 
. continuity of fiiin 
■jnit't® Jtistice De- 

U filCf^i. Bork, ' be : said, 

I t till the. position of Deputy 
•iicitor Henorol ..u.,! ■ 


David today with Mri Bork arid 
hiS’ economic advisers, plans to 
remain/- there ^ tomorrow^ , Mr. 
Ziegler. said. r / 

Of Pittsburgh;, received his law V 
degree .from the University on ) 
Chicago and jpracticed in New j 
York and Chicago before be- [ 
rommg an associate professor I 
of law at Yale in 1962. Three } 
years later he.- became a full ( 
®ti™g fotmer Presi- ' 
Administration, 
on a White House 
p^cy an antitrust 

' many important 
I posts that are the subject of 
[s^culation is that of the Direc- 
tor of, Central Intelligence. 

birector, Richard 
i Helms, is rumored to be either i 

mowng toa hew post or leav ‘ 
mg Government service 
Japies R. Schlesinger, chair- 
man of the Atomic Energy Com- 
mission and the man who- is 
rumored to be the leading ?an^ 
didate to replace Mr. Helms, 
held .a news conference today 
to discuss- commission ^matters. 

m/f questions about 

his: future, he said, “I have no 


iHcitoh General until ‘ thplr)ian77«''’i '“= “f^u. u nave no 

'^f the cunerit te™ of S £ no? m he 

ipimn Couit next fiprinp^f n,^ requested, to 
, . ' ^ «Pnng. at move to any oth^r position;” 

■ " f “■ ■■■ ^ ' ' .. . V 
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M!»n^tNowCpmplete. 
By LINDA 

' • I 'WASHINGTON 
jPresident Nixon c 

L®®®pud-term Cai 
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Against Nix0n 

To THE Editor: 

^ ^®view 

♦w' academicians urged 

^xoif*Thr^^®“® tovoteforJJicl^ 
endorsement was not very 
many-of the- scholar 
Bsted have been “cold war” v/arriors 
hof order” enthusiasts long 

Ho^. occupied the White 

Sector over 

They stated their belief that he 

superior cSac! 
sWp^” «spoasibi6 leader 

snip, ^is, of course, is a matter nf 

^ could . well 
®. cogent argument for a^con- 
position. For example, I believe 
^e President’s public pronouncements 

SteiS? ^ 

ev?’? f'f c^t'caf importance, how. 

the bottom 

of .the page which ^reads “—published 
the Finance Commit* 

recall ever haying seen a political eri.“* 
domemmt . that was 

nak Paganized, sponsored or -i 

or bv^fn art themselves 

or by an ad hoc committee of acad- 


these- .circumstances 
to. be absolutely appalling. .. . 

tt is no secret that over the na<it 

to* ^®rt^® has been a disturb- 

tSkKrt^r?'f the “think- 

tanKs and institutions of our learned 

no«l>* government and con 

K“-,^^«,oonsequence5 of tbL 
drift cW have ; a chining effect .on 
academic .foeedom. Eminmt sJholSs 
"eato the illusion that they m 
speakteg from a pedestal of a Harvard 
«tonrt-^^“^®^'*"^“t they are, in fact 
°?U® P®^®stal erected or sup- 
Department or 
“■ the various. CON 
subsidize : 

rait the G.OiP. war chest can under- 

wnta paid advertisements for eca* 
demies is but one small example of the 
senous.moral issues that GeoVi^! 

to commfmcrne 
cases 

'Smers h?T^/ corruption; in 
“ focusing on a far more 

fhfVw^ one might wish to call it 

crltlr«?«®rt^''K®-® undeimining the ' 
thenshed institutions^of a * 

rt °^®“ ^°®^®ty can ultimately 
take us down a road which leads from ' 
benign neglec^^ to friendly fascism, 

- E, Blau^^ 

University of California ] 
Berkeley r 


s of 





For Nixon 


■ To THE Editor: '5< • 

I „ Pfofessor Mark in 'hie Week' in 

u number of academics 
to support the re.election of President 

York"Tfrn?®r-fc^ ^be New 

M '^mtaam>olicy must 

ank as an outstanding achi^ment 
The war is undoubtedly agonlzln^but 
endured when the^i^ 
natives are worse. Mr. Nixon IrJierited 
a war in which America had comelo 
^fniL ™Portaat national Interests at 
nothing of moral rescon*' 
sibmty to the South VietnS To. 

rt^no to Senator McGovern has 
to find a solution to a terrible problem' 

but simply to deny that there is any 
P^ublem — except :of course the as- 
wickedness of the ' 
last three .Presidents of the United 
States. Most Americans prefer a leader 

nitl- cope intelligently and 

p0rsist6ntly with reality 

^ President has done 
drastic and reprehensible to 
could be 

fu^er from the truth. The -judicial 
philosophies of the new justices are far ' 
more in line with . the . historic phi- 


losophy of the court than were the 
, views of the dominant wing of tta 

Warren Court. The Warren rnnli 

reprwented a sharp challenge to the 
traditional relationship of the judiclaTy- 
men^® 0^ democratic gove^ > 

tive 'h£3i^es of 'sei^mment. ®®®*yT 

>v k=r “® ^be strongest reasons /or 
N^heving that “Riehard Nixon fas 

^onstrated the superior capacity for 
leadership” is 
tbe opposition 

staDh^tic bm’sh, intolerant, 

^Imphstic and overpoweringly self- ' 
righteous. The^Govem camp^gn « 
Irvmg Kmtol haS^oted. may K 
the convp/ci.’HfUj^f aignai. 


Pan narfxr Amen- 

CM party to a airasc^n^le ideologi. 
cal movement. It’^fciM^je to n- 
main undisturbed by ^ ^slyeness 
WtolerMce and freer scop®«uthS 
terian, impulses that this d^^\ment 
threatens. A good reason to Xt ^ 
^f°”/“dslide is that it may rJturf 
mtrol . of • the Democratic party to 
sober and responsible leadersh ip.U-*^ 

, CRoBERT Bontf 
■ Vale iaw ijchool i 
■’ ; New Haven, Conn. 
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Antitrust Changes Propdsed by Panel 
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prohibited but that an acquisi^ 
tion of a nondominant company 
would not be. 

If the standards covering 
(Conglomerate mergers, as set 
fora in the task force’s report, 
Wefe enacted into law, some 
mergers that have recently 
been attacked by the Justice 
Department would be legal. 

Other recommendations of 
the task force include a con- 
siderable relaxation of the pro- 
hibitions against price discrim- 
ination contained in the Robin-, 
son-Patman Act and consider- 
able tightening of the rules 
concerning patent licensing; 

‘ ;,TO task fofce also proposed 
aj number of other changes in 
the antitrust laws, including 
establishment ; of a 10-year 
limit on the ability of the Gov- 
ernment to undo old mergers. 

Mie task force, which was 
headed by Prof. Phil G. Neal 


of the University of Chicago 
Law School, was appointed by 


* ' 




President Johnson in December, 
1967, and' ndade its report to 
him in July, 1968; 

For reasons that have never | 
hbsn explained, Mr; Johnson 
refused to let the report be 
made public. It was made pub- 
lic today by the Justice De- 
partment with the specific con 
currenee of President Nixon. 
Richard W, McLaren, hdad of! 
the Justice Department’s anti- 
trust division, said that publi- 
cation of the report /Is not in' 
sense an official endorse- 
'ment of it in whole or in part 
hut is simply designed to make 
the report available for study 
and comment.” 

Despite Mr. McLarep’s dis- 
iclaimer, it seems likely that the 
report will have considerable 
Influence, largely because of| 
the prestige of Ihe task force 
members, have 

been carefully chosen to rep- 
resent all yiev^intsi 4 
^ Among the 12 members of 
the task force, there /was only! 
phe whd dissented from vir- 
tually all the major recommen-| 
dation s-6 # t h O Tep ert^hat was* 
Prof.^bert H , Bork>f Yale, 
who hasTiuiig" 'been "Known as, 
ah advocate! of almost com- 
plete freedom to merge. 

. More limited dissents were 
registered by Paul Mac- 
I Avoy, a professot of economics 
at Massachusetts institute of 
Technology, and x Richard E. 
Sherwood, who is,^ in private 
law practice Los Angeles. 

, : Gtant Companies 
The leading companies in the 
automobile; / steel, , computer 
mid many ./ other v industries 
would; have to bd split up if 
the proposals of the task force 
to break up oligopoliesf were 
adopted. K; 

’ The task force defines -an 
oligopolistic ; industry (one 
dominated by a few cbmpanies); 
^iVH'fopr: companies 


only permissible means of re- 
ducing market shares, although 
the task force indicated it 
would probably be the moslj 
common one. ' 

* Bht if an adequate reduction 
of concentration - could be 
achieved through liberalized 
licensing arrangements or 
changes in contracts (presum- 
ably including Government con- 
tracts) then this would be per- 
mitted. 

As has been the case imder 
present antitrust laws, the 
standards the task force would 
set up for disapproval of new 
mergers would be "stricter than 
those for breaking^ up old com- 
panies. / „ l . .// 

There would Several '6lL\ 
ferent tests for the legality ur| 
new mergers — ^ which would 
actually cover acquisitions by 
any large company and not Just 
by conglomerates. 

First of all, the .acquiring 
company would have to have 
sales 'of $500-million or assets 
of more than $250rmillion for 
its acquisition of a “leading 
company”, in an industry to be 
prohibited^ 

Definition Given 

A “leading company” is de- 
fined as one of the ' top four 
in aii indiistiy in which the 
top four . companies have at 
least SO’ per cent of the market 
To meet the definition of “lead- 
ing company” the concern in 
question would also have to 
have more than 10 per cent ofj 
the market and the market it- 
self W'^uld have . to involve 
sales of more than $ 1 00-million. 

Under these tests, the Jus- 
tice Department would not 
have been able to bring two 
of the three cases against con- 
glomerate mergers that have 
been brought since the Nixon 
Administration came into 
power* 

The acquisition of the Jones 
& Laughlin Steel Corporation 
by Ling-Temco-Vought, Inc,, 
would be legal under the task 
force proposals, because L & L, 
ranks only sixth in the steel 
industry. - 

The acquisition of the Can- 
teen Corporation by the Inter- 
national Telephone and Tele- 
graph Corporation also would 
probably be legal under the 
task force proposals because 
the top fodr companies in the 
food-vending market do not 
have 50 per cent of the market, 
nor do they in the narrower 
market line of in'-plant feeding. 

It appeared at first glance, 
however, that today’s suit chal- 
lenging the acquisition of the 
B. F. Goodrich Company by 
Ndrthv^est : industries; Inc., 
would still be possible, even ifi 
the task force proposals were' 
written into law. 

As for the Robinson-Patman 
Act, the task force proposed 
that ho discriminations in price 
between different customers be 
considered illegal unless they 
Were- systematic and /part , 
or aT^ttem of faypririg/Iargert , f 


license agreements and would . 
ban enforcement of a patent 
against some infringers if the 
patent owner has not taken . 
“reasonable steps” to enforce ' 
the patent against others. 

Those who signed the entire 

report, in addition to Professor* ^ 
Neal, were: Prof. William F.r,// 
[Baxter, Stanford University Lawl c., , 
School; Prof. Carl H. Fulda, f^/‘ 
University of Texas Law School;*^/ - 
Prof. William K. Jones, Colum-l ' 
bia University Law School;} 
Dennis G. Lyons, a lawyer ini 
private practice in Washington,? 
D.C.; James W, McKie, profess 
sor of economics at Stanford;! 


customers. 


or- 


thrtatCned f j 






tV. 


i.' 




'mm 


: I 


Lee E. Preston, associate deari 
of the Graduate School of Busi- 


ness, University of California 

e - * 

Rahl, 


at Berkeley; Prof. James a1 


i't 

m 

'■'■mk 


Rahl, Northwestern University/ . 
Law School^ and George D.f; 




Reycraft, a lawyer in private^ 
practice in Washington. * 
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S ^Confusion Follows Rejection 
} 1 . Qf Plan by Federal Court I 


r.'.v .r-y'/, -.'vivi- 

f f'j *' t. ■ - 


iM 




'By LAVVRENCE FELLOWS 

31--The 10 

'• J ' " ^ Y ruling of tbo United States Dis- 

Court yesterday that de- [ 
c: .. > , : . ’^iclared Connecticut’s new legls- 

■ lative xeatiportionment pl^^ - 

f ivv V thei General, Assembly imconsti- 

v" Hutional ^has/ thrown election. 

: " plans . anivPolitical programs ( 

: , . . into d stat6 of disarray and j 

- ""C • ' ’confusion.. ,,,•:• ■• ■: ./ ,S;;. 

^ V ; ’ / ; Registr^s in the 1^9 y cit^s ^ ^ 

;; ?; ' ; V and towns in Connecticut, who [, 

: A V have been working overtime for 

■ . * ' Ithe last couple of months to set V 

’ ' i' . |np voter lists in the new 'dis- 1 
; jtricts, will have to stop and j 

> wait to see when they can start i 
. all over. again.- -n, . I- , 

% * The endorsement of candi- j . 

dates for the State Senate and' 

' K ’ House of Representatives Was. 

to have taken place between i 
' April 13 and 27, and Will have ; 

to be postponed, according to j 

Mrs. Gloria Schaffer, Secretary } 
!of- the State. , :■ j 

. ; The politicians do not even r 

know where to campaign, or 
which distiict they hope to , 

: . represent. , 1 

There was no !reaay . answer | 
as to what the ;parties should 
do about the state cenUal com- . 

V : : mittee members, who are ; 

elected from Senatorial dis- ; 
tricts, or about their town com- 
' , mittee members; many of whom 

are selected according to House I 

■ . districts. , ' , , . ■ 

I oimldabtc Power Base [ 

• The town committees are the 

w ; . real power base in Connecticut. 

: ' , They even name the delegates , 

; ; to the state conventions, which j 

s , 1 in turn name the delegates to j 

/ . j the national conventions. 

; ;; Even these party selection 

; » ; f f ^ , j processes are controlled by law 

' \ ; J in Connecticut, so there can ^ 

: ' I no way out by mere amicable , 

V,. ■ i agreement. Mrs. Schaffer sug- .^ 

^ ' ? gested that some: legislation 

;1 ; r ; ; ; ' . i would be needed to tide the 

; ' I parties over,-/ 

I The Democrats were de- 
; lighted, for the ruling by the ^ 

‘ fvj tliree-man FederaT Court ;sup-v 
. ; : - : . ' ported their Contention that the 
V, ; election districts for the Gen- ; 

' ‘ . I eral Assembly had, been re- 
t ; ■ ' '-'i drawn to the Democrats’ dis- 

■ ^ . j advantage. The Democrats now 

^ i control bodi houses. V \ 

. ‘ V I *Tt proves we were right,’ 

V . : . ^ j said John M. Bailey, the state ^ 

! Democratic chairman. 

; r, ■ > ' The Governor. ' Thomas J. 

■ W ; I Me^ldll. a Republican, expressed 

^ disappointment that the whole 

■ ‘ ; : ' ; ' j plan had to be scrapped be - 1 

,r i;. \-'r j cause of objections to parts of f 

hoped ;they would*- 
it,”', he said. ^ j, 

' ■ ■’'■'Farty Leaders Meet ■ 

• ;'i Leading members of bothi 

met' last night in an 

,',‘y * attempt to ' deterthine how to t 

<:« ; 'f' ,'i .1 redraw the lines of their elec- > 

■ ♦, tion districts as quickly as pos- >■ 

sible. The meeting had been; 

' ,'q called , haslllyi and, when it i. 

’ '• -vik, i appeafed". ,noth!ilg- much was ;: 
' ■ ■' going to he accomplished last , 

V ■ > night, it broke up and another 

y '- % sv.." Vi •• - session was set for next Tues- 
'P:' day. , ' V 'V , 

* i. .. > ; The reaFpdrtiOriment plan 

the number of difitr 
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■ '■'■' 'X:]/ "''' X’’ ^' I''' ''; i' headers Meet ' '', 1- ' 

-i 'Reading members of both 
" : ; I P^^ties met ' last night in an 

■ , , > . , i fhe lines of their elec- ' 

•■ - ;• • !- “'®® hastily, and, when if 

* ■ : v:. -. v fPPP®a*‘e'l nothing much v/as 

i. ^ , ’ ■ ^^che Up mid another! 
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TO : ACTING DIRECTOR, FBI 

PROM : SAC, CHICAGO (161-2424) (P) 

SUBJECT: ROBERT HEROr BORK 

SPECIAL INQUIRY 

RebuteX 12/11/72, and New Haven teletype'iM 2/1 2/72. 




Enclosed are copies of following 
concerning BORK from the'^ctoicago Tribune”, a 
newspaper: ^ • 

1) ”U.S* Promises to Use Trust Law on LkiborTk 

dated 3/4/66 • ;i 

2) "Nixon Revamps justice Dep*t., Retains;, 

idleindienst as Head" dated 1 2/9/^ViAV • 

3) "Legal Expert Backs Nixon »s Busing ; ' 

dated 5/15/72. ’ 

4) "U.S. Conglom Policy Critics After Bigger Game -> 

McLaren" dated 10/25/69. ' 

5) "Schools Ai*e Warned on Politics" dated 1 0/7/7^ j 

6) "Professors Advise Barry on Platform" dated 

3/1/64. 

7) "Against the Bill" by ROBERT H. BORK, dated 
3/1/64 (Civil Rights Bill). 
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f: 


Bureau (Bncs.^) 

( 4 ) llW ^ 



^OTKZCoh^ 
CPC 


Approved 




"I 



Sent 



Special Agent in/Jhatqe. 
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V 


ca 161 -2424 

Also enclosed are following concerning BOBS: 

1 ) A pamphlet entitled "Political' Activities of 
Colleges and. Unlversltles-Sixae Policy and Iiegal 
Implications'*, by ROBERT E* BOEtS, HOtfARD 
ERANE and OBOR(S D. WEBSTER, dated IO/7/7O. 

2 ) **llatlonal Institute on Prices and Pricing Under 
the Antitrust Laws'* by American Bar Association. 
Debate on question "Resolved; Present Antitrust 
Restraints on Pidclng should be Relaxed". Flrst- 
affermatlve paper by ROBERT H* BOBS. Pages el^t 
through fifteen. Antitrust Law Journal, Vol. 41, 
Issue 1 . (Entire volume enclosed) 

Results of Investigation will be subsdtted by teletype 
with report following. 
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FEDERAL^UREAU OF INVraTIGATION 


RCf^ORTfN©. 0^f4C&' 
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TITLE OF CASE 


orriceo#«.oRi64M 


BUREAU. 


iNV^^TlCAtl ViS^ PERIOD' 


X2/15/72- I2/X4/72 


REPORT MADE 


TYPED BY 


ROBERT HEROiPbORK. 


CHARACTER OF CASE 


REFERENCES; 


New Haven, teletype, to the Biireau 12/13/72 
Richmond teletype to the Bureau 12/14/7 2, 


ACCOMPLISHMENTS CLAIMED 


m 


NONE UcQUlT- 
TALS 


APPROVED 


»PEC)AU AGEHY 
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UNITED STATES DEPARTMENT OF 

FEDERAL BUREAU OF INVESTIGATION 


TICE 



Copy to; 


Report of: 
Dote: 


SA I 

December 15, 1.972 


field Office File #i 161-1329 


Title: ROBERT HERON BORK 


Office: Richmond 


Bvreoa File #r 


b6 
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Chc:,ocief: SPECIAL INQUIRY 


Synopsis: 

BORK current member of Board of Directors of Th omas Jeffer son 
Center Foundation of UVA, Charlottesville, Va. I ^ I of 

Foundation, although having limited personal contact with BORK, 
considers him reputable, responsible person, well regarded in. 
his. field and well suited for position of trust and confidence 
in Government. No record of arrest at Charlottesville, Va. 


-RUC- 

DETAILS t 

AT CHARLOTTESVILLE. VIRGINIA ; 

EMPLOYMENT 


Unive r s i tv of Virginia (UVA) . 1 I of the Thomas 

Jefferson Center Foundation, advised on December 14, 1972, 
that ROBERT HERON BORK is a current member of the Board of 
Director s of th e Foundation, although a relatively recent 
member. I I advised that the Thomas Jefferson Center 
Foundation is an independent entity within the College of 
Arts and Sciences at UVA with general aims of promoting 
discussion and study in political ecology and also sponsors 
visiting scholars and awards of fellowship. 


This document contains neither recommendations conclusions of the. FBI. It » the property the FBf and Ss loaned to your agency^ it and its contents 
are not to be distributed O'itwde your agency. 




U. S; GOVEJRNMENf PRINTING Orri<?Elt O - 408^840 



RH 16X-I329' 


sugge s ted for t 


I I advised that BORK was one. of- several, names 
he Foundation, which, is principally responsi- 
ble'^for funding' of. the operation of the Thomas Jefferson. 
Center Foundation, and has attended only one meeting in his 
capacity as a member of the Board, which meeting was: held 
in Hashington, D, C. I I stated that, he personally has 
met. and talked to BORK on only one occasion, although he 
has heard lectures, given by BORK, He advised no one at. 

UVA would be acquainted with K)RK; however, former chairman, 
of the Department of Ecology, WARREN G, NUTTER, now Asdstant 
Secretary of Defense at Washington, D. C. , knows BORK well. 


J I stated he considers BORK to be reputable and 
responsible, vrell regarded in his field, of law. and certainly 
well suited for a position of trust and confidence with the 
Government, 


ARREST 

On December 14, 1972, I , , ^ ^ 

Service Department, Charlottesville Police Department, 
advised a search of the records of that Department, failed 
to locate any record of arrest for ROBERT HERON' BORK., 
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UNITED STATES^DEP^RTMENT OF J 
FEDERAL BUREAU OF INVESTIGATION 




ICE 


Copy fos 
Rtpcrt ofs 

Dof*. 12/15/72 

Fuid omc* Fiu I: 161-2090 
Tiri«« ROBERT ..lERON BORK 

SPECIAL INQUIRY 

Cboracttrx 

Synopib: AARON DIRECTOR interviewed. Favorable recommendation 

set forth. 


b6 

Offieti San Francisco 

Bvroou FiU it 


RUC 


DETAILS ; AT STANFORD. CALIFORNIA 

On December 15, 1972 AARON DIRECTOR, 

Scholar in Residence, Stanford Law School, Stanford 
University, advised that Appointee had been both a 
student and teaching fellow at the University of 
Chicago. He stated that he had been' closely acquainted 
with Appointee in a student instnictor capacity and 
had alaotHad opportunity to become well acquainted 
with him socially. 

He stated that althoughuiAppdhtee was single 
during his early years at the University of Chicago, 
he married prior to leaving and as a result, DIRECTOR 
stated he had had opportunity to become acquainted 
with Appointee's wife. He described both as being of 
impeccable character and iknel^ of no reason to question 
.integrity, loyalty, or association of either. He 
described BORK as being the best student he has ever 
had. He stated that BORK's area of study had been 


Thu conUtn« neither recommendations nor conclxislons ol the, FBt* It U the property ol the FBI ond Is loaned to 

your a<jency; It and Its contents are not to be distributed outside your ^ 

y. S. OOVKRNMCNT i IW O • Wl-^71 




SF 161-2090 
FEH/amc 

primarily anti-trust law and he described him as being 
an expert in this area. He stated that BORK is certainly 
respected professionally and, he concluded by recomnending 
him highly for a position involving trust and confidence. 



bureau OF l\VESTOATK)N 
SECTION 
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NR. 008 PH .PUIN 
745 PM ia<l5-72 NITEL MCA 

TO a^inq director 
fro/ PHILADELPHIA (161- 1990) (RUC) 



ROBERT HEROrBORK; SPIN 


RE PITTSBURGH TELETYPE TO BUREAU AND PHILADELPHIA 
12/13/72'i 

RECORDS, BVS, HARRISBURG, PA., REFLECT BORK BORN 
5/1/27 AT<‘ PITTSBURGH, PA. PARENTS LISTED AS HARRY PHILIP 
BORK and ELIZABETH MILDRED KUNKLE. BIRTH RECORD FiILED 
UNDER FILE NUMBER 34489-27. FILING DATE, 3/14/27. 

.K 

UACB, NO REPORT WILL BE SUBMITTED/ 
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ROBERT lERON BORK, SPECIAL INQUIRY 
CREDIT and arrest,: 

, clerk, CREDIT BUREAU OP LITCHFIEbD 



COUNTY, TORRINGTON, CONN. , WHICH ALSO COVERS THE TOWN OF 
JLAKEVILLE, on DECEMBER FOURTEEN LAST , ADVISED RECORDS CONTAIN 
NO INFO identifiable WITH APPOINTEE. 

THE TOWN OF LAKEVILLE MAINTAINS NO FULL TIME LAW ENFORCE- 
MENT AGENCY A® POLICE PROTECTION IS PROVIDED BY THE CONNECTICUT 
state POLICE. 

TROOP® 



b6 . 
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CAm AN Barracks, Connecticut state 


POLICE, ON DECEMBER FOURTEEN LAST , ADVISED RECORDS CONiOTRlSoRDEDr 
INFO PERTAINIIB TO APPOINTEE. JAN 31 1973 

MISCELLANEOUS: 

ON DECEMBER FOURTEEN LAST , REVEREND 


associate CKAaAlN, Yale university, advised that the appointee is 
unknown TO HIM; HOWEVER., HE IS FAMILIAR WITH HIS REPUTATION 
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AND stated TKi^T TIE APPOINTEE IS A HIGH-Y REGARDED A® WELL 
RESPECTED MEMBER OF YALE* S ACADEMIC COMMUNITY, m COULD 
FI® NO REASON TO OBJECT TO THE APPOINTEE’S EMPLOYMENT BY 
THE U.S, GOVERtS'JENT. 

ON DECEMBER FOURTEEN LAST, WILLIAM SLOANE COmN, JR. , 
UNIVERSITY CHAPLAIN A"® PASTOR OF THE CHURCH OF CHRIST., 

YALE UNIVERSITY,, ADVISED TittT HE HAS ME THE APPOINTEE ON 
several occasions A® IT IS HIS BELIEF THAT THE APPOI NAE IS 
A VERY INTELLIGENT MAN AN A THOROUGHLY LOYAL AMERICAN. 

REVERE® COFFIN ADVISED THAT THE APPOINTEE IS HIGH-Y RES- 
PECTED ON THE Yale campus for his scholarly ABILITY, BOTH 
AS A LAWYER A® AS AN INSTRUCTOR. REVERE® COFFIN FREELY 
ADMITTED HIS PERSONAL OBJECTION TO PRESIDENT NIXON A® 
I®ICATED THAT HE FELT THE APPOINTEE WOULD HOLD SIMILAR 
VIEWS AS THE PRESIDED. COFFIN ADVISED THAT HIS OyN PERSOSAL 
POLIT.ICAL BELIEFS HAVE BEEN PUBLiaY STATED ON NUMEROUS 
OCCASIONS A® HE DID NOT FEEL IT WAS NECESSARY TO a AB OR ATE 
ON THIS AT THIS TIME. 

COFFIN TERMINATED THE INTERVIEW BY STATI^S3 THAT IN REGARD 
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TO THE APPOINTEE’S CHARACTER, LOYALTY AND REPUTATION, HE 
WOULD HAVE NO OBJECTION TO HIS EWaOYMEOT BY THE U. S. 
GOVERf^lENT IN A POSITION OF SSNSITiVIT.Y AND TRUST. 

ON JANUARY FIFTH, NINETEEN SIXTYEIGHT, WILLIAM 
SLOANS COFFIN WAS INDICTED BE A FEDERAL GRAND 
JURY IN BOSTON, MASS. , CHARGED WITH CONTINUING 
TO AID,, abet and COUNSEL VIOLATIONS OF THE 
SELECTIVE SERVICE LAWS, TITLE FIFTY, USC, 

appendix section four six two a. 

ON JUrE FOURTEEN NINETEEN SIXTYEIGHT, COFFIN 
WAS FOU® GUILTY IN US)C, BOSTON, MASS. , Af® 

ON JULY ELEVEN, NINETEEN SIXT.YNINE, U. S. COURT 
OF APPEALSN first circuity court ,. BOSTON, MASS.,, 
(X?DERED A TEW TRIAL. ON APRIL FIFTEEN, NINETEEN 
SEVENTY, USA, BOSTON, MASS.., DEaiJED FURTHER 
PROSECUTION. 

ON DECEMBER FOIHTEEN LAST RABBI ARNOLD JACOB WOLF , 
DIRECTOR OF THE B’NAI B’RITH HILLEL FOUNDATION AT YaLE , 
ADVISED that HE HAS SEEN THE APPOINTEE ON TWO OCCASIONS 
END PAGE THiEE 
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BUT HAS {EVER MET HIM PERSOmLLY.. HE KNOWS OF KIM, HOWEVER 
BY REPUTATION AND ADVISED T^T THE APPOI{iTE£ IS WIDELY 
regarded as an excellent SCHOLAR', A LOYaL AMERICAN, AND HE 
FEELS THAT THERE COULD BE NO OBJECTION TO HIS APPOINTMENT 
TO A POSITION OF SECURITY A'fS TRUST WITH THE U. S. GOVERNMENT 
BASED ON HIS CHARACTER OR ABILITY. WOLF STATED THAT TO THE 
BEST OF HIS knowledge THE APPOINTEE HAS NEVER BEEN CONNECTED 
WITH (S? OUt.SPOKEN OH A NY RELIG lOUS OR CIVIL RIGHTS ISSUED AM), 
THEREFORE, HE DID NOT FEEL THAT HE COULD COMMENT REGARDING 
BORK’ S attitudes IN THIS AREA. 

ARNOLD JACOB WOLF,, F(«MER RABBI OF THE SOLEL 
COrJGREGATION, HIGH-AND PaRK, ILLINOIS, IN 
APRIL, NINETEEN SIXTYTWO, OFFERED HIS SERVICES 
AS PERSONAL ADVISOR ON BEHALF OF | 

| . IN march,, 

NirETEEN SIXTYTffiEE,, WOLF WAS NOMINATED VICE 
CHAIRMAN OF THE CHICAGO COMMITTEE TO DEFEND 
THE BILL OF RIGHT (CCDBR) AtO , IN AUGUST, 

NINETEEN SIXTY FIVE, WAS ELECTED CO-CHAIRMAN OF 
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A COMMITTEE TO COMBAT KAZIISM (NCCJO.. IN JUNE, 

NINETEEN SIXTYSIX, HE WAS APPOINTED TO SERVE ON 

THE RESIDENT COMMITTEE OF THE NATIONAL COMMITTEE 

TO repeal the mc Carr ON act (ngima)* 

ON DECEMBER FIFTEEN, NINETEEN S£V£NTYrW0, | 

L SE CRETARY. MADISON TOWERE APARTMENT ,, ONE ELEVEN 
PARK STREET, JEW HAVEN, CONN. , ADVISED THAT HARRY P. BORK 
AND ELIZABETH'M. BORK, FaT 1£R At® MOTHER OF THE APPOINTEE, 
RESIDE IN TmT BUILDING. 

ON DECEMBER FIFTEEN, SEVENTYTWO, | 

RECORD ItJG secretary, YALE UNIVERSITY,, RETIRED SA , FBI, 
advised from HIS PERSONAL KNOWLEDGE THAT THE tEW HAVEN LAWN 
aUB, TO WHICH THE APPOIfJTEE BELOtKS, HAS NO POLICY OF 
DISOIIM I nation as TO RACE OR RELIGION AND,, IN FACT, NOTED 
that it is THE POLICY OF THIS aUB TO RECRUIT MEMBERS FROM 
MINORITY GROUPS. 

NEW HAVEN INVESTIGATION COMPLETED. 

REPORT FOLLOliS, 

END 
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<5T| 8:08 PM NITEL 12-15-72 MEB 
V TO: ACTING DIRECTOR 

FROM: SAN FRANCISCO (161-2090) (RUC) (IP) 

ROBERT HEROjAoRK, SPECIAL INQUIRY. 


Hi. 

Mx, JEJoker 
yu. Callcrhcca « 

Conrad ^ 
Xt. DalVoy -«««, 
Mt Cob!T<wdf . 

:-T. ^ 


h 


. 5 r, ES. 


Ja, # . r % 

Kr. W<L>^ri 

tfi, Arr-T*crong ., 
1/^3, 

UlU^:& 0 UClt ' — 



RE LOS ANGELES TELETYPE TO SF, DECEMBER THIRTEEN, 
LAST, AND BUREAU TELETYPE, DECEMBER FOURTEEN, NINETEEN 
SEVENTY^WO. 

AARON DIRECTOR, SCHOLAR IN RESIDENCE, STANFORD 

s 

LAW SCHOOL, ADVISED TODAY THAT APPOINTEE FORMER STUDENT 
AND TEACHING FELLOW AT UNIVERSITY OF CHICAGO, DIRECTOR 
ACQUAlfjTED WITH STUDENT INSTRUCTOR CAPACITY AS WELL AS 
SOCIALLY. HAS MET APPOINTEE’S WIFE AND HAS HAD OCCASION 
TO VISIT IN THEIR HOME. CHARACTERIZED BOTH AS BEING OF 
EXCEPTIONAL CHARACTER AND UNQUESTIONED LOYALTY. DESCRIBED 
BORK AS BEING BEST STUDENT HE HA S EVER HAD . STATED BORK 
EXPERT .IN anti TRUST LAW AND RESPECTED AND HIGHLY REGARDED 
PROFESSIONALLY. 



CONCLUDED BY HIGHLY RECOMMENDING APPOINTEE 
FOR POSI'TION OF TRUST AND CONFIDENCE. 

REPORT MAILED AMSD DECEMBER FIFTEEN, INSTANT. 

END 

i3 


NOT RECORDED 
USE JAN 31 1973 


HOLD 
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U®-ED STATES DEPARTMENT OF^STICE 
FEDERAL BUREAU OF INVESTIGATION 




Copy to; 

Report of: 

Dal,; 1/16/73 r 

R«ld Office File i: 161~863A 

Title; ROBERT HERON BORK 






Office; Washington, D.C* 
Bvreaw File #; 
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aoracler; SPECIAL INQUIRY 

Synop»i»; United States Government records disclose passport issued to 
the appointee on August 24, 1970 for a visit to England and 
West Germany. Passport also issued July 23, 1965 for a visit 
to Italy and England. On May 15, 1968 latter passport was 
renewed for a one year visit to European countries. 


-RUC- 


DSTAI IS ; AT /WASHINGTON .D.C . 


This document conUmt neither recommendation* nor conctutlon* of the FBI* It i* the property of the FBI and i« loaned to your agency: it and content* 
are r»ot to be diitributed.outside your ageocy. 


u. ^ <3 ovi:rnmi 3>}T HtiNTiNG orrKx I im o • eo*-»40 



WFO I6i -8634 
RMS:avl 
1 
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Iftilted States Government records* reviewed, by SC | | 

~| on January 15, 1973 disclosed that the appointee was 
issued passport number A 1775613 on August 24, 1970 at New York t 

for an eight day visit to West Germany and England for the pur- 
pose of "Attending Conference"* The appointee listed his birth 
date as March 1, 1927 and place of birth as Pittsburgh, Pennsylvania 

I , 

On July 23, 1965, the appointee was issued passport 
number F 800874,. at Boston,. Massachusetts,, for a ten day visit 
to Italy and England for the purpose of attending a "Conference"* 


On May 15, 1968, the above passport was renewed at 
Boston, Massachusetts for a one year visit to England, Holland, 
Germany, Switzerland, Italy and Austria for the purpose cf 
"Sabbatical Leave, Research and Writing"* 




I 

I 


2 * 



Rev. i.ZZ~U) 


Transmit the ioUowing in 

TELETYPE 


Date: 12 / 18/72 

PLAINTEXT 

(Type in plaintext or code) 

URGENT 

(Priority) 


TO: ACTING DIRECTOR, FBI (BY COURIER) 

FROM: SAC, ALEXANDRIA (161-1875) (P) 

ROBERT HEROiAoRK, SPECIAL INQUIRY, BUREAU DEADLINE: 
DECEMBER EIGHTEEN, NINETEEN SEVENTY TWO (WITHOUT FAIL) . 


ROBERT HERO! 


REFERENCE RICHMOND TELETYPE TO THE BUREAU, DECEMBER FOUR- 
TEEN, LAST. 

HONORABLE G. WARREN NUTTER, ASSISTANT SECRETARY OF 
DEFENSE FOR INTERNATIONAL SECURITY AFFAIRS, PENTAGON, ADVISED 
HE TH^IOUGH ACADEMIC PURSUITS HAS KNOWN THE APPOINTEE FOR ^ 
OVER EIGHT YEARS. BOTH HAVE BEEN AND ARE MEMBERS OF THE 
MONT PELERIN SOCIETY AND INTERNATIONAL SOCIETY OF ECONOMISTS,^ , 
LAWYERS AND POLITICAL SCIENTISTS WHOSE COMMON INTEREST IS THE 
PRESERVATION OF FREE DEMOCRATIC SOCIETY. 

THE APPOINTEE IS A TRUSTWORTHY, FIRST RATE, VERY .FINE 
PERSON AND THERE IS NO QUESTION ON HIS QUALIFICATIONS AS A 
-UWYER. NOTHING DEROGATORY IS KNOWN CONCERNING HIS CHARACTER, 
REPUTATION, MORALS OR INTEGRITY AND THERE IS NO SHADOW OF DOUBT 


END ;PAGE ONE. 

^Bureau (By Courier) 
^Alexandria 
^L:mew _ 

(r,\ fYvUU>r 


NOT RECORDEDV 
10 DEC 19 1972/ 




.Approved; 


Special Agent in Charge 


u p.er ■ - ' - 

*u.5.c<>veminert* Prtflttng Offfce! 1972 — 455-$74 




F B I 

Bate: 


Tiansroit the following In 


Via 


(Type in plaintext, or cadei 


AX 161-1875 


(Priority} 


PAGE TWO 

CONCERNING HIS LOYALTY TO OUR POLITICAL SYSTEM. THE 
APPOINTEE IS RECOMMENDED FOR A POSITION OF TRUST AND 
CONFIDENCE. 

ALEXANDRIA WILL REPORT RESULTS OF NIS CHECK WHEN MADE 
AVAILABLE. 

ALEXANDRIA REPORT FOLLOWS. 

END. 


Approved: ' 


Special Agent • in Charge 


•Sent 


.M Per. 


PrrtJtirt^ — 45]$-574 






t 


KOmi BUUAU OF LWfSnCATION 


NR00^NY PLAIN ' 

722PM >4TEL 12-18-72 P JR 
TO ACTING "DIRECTOR 


COMMUNICATIONS SECDQN 
DEC 1^72 



71 from new YOr\ 161-4282 


IP 


ROBERT HEROJKBORK, SPECIAL INQUIRY, BUDED DECEMBER 
EIGHTEEN INSTANT^ 


Mr. 


Mr. Bok^r — i-. 

Mr. CoUoto 
Mr. Cleveland 
Mr. Coatiod m ,■ 

Ml. - 

■ Mr. G©b>.<srdt -. 

Vj. I ' . I..., 

Mr. MaT$h€(U 
Mr. JS.S. 

Vit, ' II. * 

Mr. ^Soyars . 

Mr. Wcitttf — 

tej,. Bopaa 

Mr. T^U>r 

Mr. Amfcrcog 

Ms. H«Tvrt9 

jMrs ^<M»x^oa. - 1., — 


REFERENCE NEW HAVEN TELETYPE, DECEMBER TWELVE, LAST, 
ONi DECEMBER' FIFTEEN LAST 



PERSONNEL, WILKIE, FARR, GALLAGHER, WALTON AND FITZ GIBBONS,, 
ONE CHASE MANHATTAN PLAZA, NYC, ADVISED ROBERT HERON BORK, 

BORN MARCH ONE, TWENTY SEVEN, PITTSBURGH, PENNSYLVANIA, 

EMPLOYED AS ATTORNEY FROM SEPTEMBER TWENTY SEVEN, FIFTY FOUR. 
ADVISED THERE WAS NO TERMINATION DATE NOTED FOR APPOINTEE. 
ADVISED NOTHING UNFAVORABLE REFLECTED ON RECORD. NOT KNOWN 
TO CURRENT EMPLOYEES. NOT ADMITTED FIRST OR SECOND DEPARTMENT, 
NEW YORK STATE SUPREME COURT. NO RECORD GRIEVANCE COMMITTEE 
OR MEMBERSHIP BAR ASSOCIATIONS.. 

CREDIT AND ARREST NEGATIVE FOR APPOINTEE. /i^/Z^^AL 
NYO CONTINUING EFFORTS TO OBTAIN PERTINENT COPIE^®"^ 

OF ARTICLES WRITTEN BY APPOINTEE IN FORTUNE MAGAZINE. 

END. 

PLS HOLD 

f 1^ 


\ 


^FEB5 


1973 



'.k 


A 



M?008 OQ PLAIN 


f EKRAl EUREMi PE l^\£SIK3nES! 

cQMMUMcmoiiis sBam 


S55PM urgent 12-15-72 0JD 

TO: ACTING DIRECTOR, FBI ^ 

RIOM: sac, CHICAGO CI6I-2424) (P) 


DEC 181972 




ROBERT HERO 


if^ORK, 


SPECIAL INQUIRY 


REBUra DECEMBER 1 1 LAST A» CHICASO AIRla TO DIRECTOR 
DECEMBER ,15 LAST. FOLLOWISS INVESIIGAIIOM WAS CONDUCTED. FROM 
DECEMBER 13 THROUGH DECEMBER 18* 

education - UNIVERSITY . OF CHICAGO (U OF « , CHICAGO . ^ 

ILLINOIS. 

I 1 REGISTRAR’S OFFICE, ADVISED 

RK ADMITTED TO U. OF C. 1947, WITH ADVANCED STANDING AND 
WAS AWARDED AB DEGREE WITH HONORS DECEMBER, 1948* 

1,. REGISTRAR, U OF C,LAW SCHOOL, ADVISED 

BORK ATTENDED FROM 48 TO 50 WHEN RECALLED TO MILITARY 

SRVICE. he returned JUNE, 1952, AND WAS AWARDED JD DEGREE 

JUNE, 1953, ranking THIRD IN aASS OF 53. WAS ASSOCIATE - - 

®irOR OF LAW REVIEW Al® ELECTED TO ORDER OF COIF. RECORD ^ 


, Mr. r*a .... . — 
Mr. £«!kn .... 

Mr. CoSk&cea — - 
Mr. C3«T«!ca<: » 
Mr. Ceazcid ...... 

Mr. PciXb«r 

Mr. G«bi‘07dl — . 

Mr. 

Mr. McstVoQ — 

Mi. £.8. . 

Mr. rioris 

Mr. Sor«w 

‘Mr. Wciltm — . 
T^!#.'Koo3I ..... 

Mr. YMtf 

Mr. AmsttOB? . 
M*. Herwlg^ 
Us%, — < 





«.SO REaECTS aECTION TO PHI, BETA KAPPA AS UNDERGRADUATE. 

BORG aECTED PROFESSIONAL OPTION IN EFFECT AT ^ 

BERING LAW SCHOOL AND COMPLETIl® WORK ON UNDERGRAD^rE^O-=^ 
degr ee at SAME TIME. 32 MU 31 

I 1, PROFESSOR OF LAW, RECALLED BOr7 , 

STtOENT AND ROST GRADUATE RESEARCH ASSOCIATED HAD NO 
END PAGfig^e'l/jg^ , 







M6E TWO 

REASON TO DOUBT CHARACTER, REPUTATION, MORALS OR LOYALTY TO 
UNITED STATES, STATED BORK REGARDED AS A CONSERVATIVE, WAS 
WELL RESPECTED AND RECOMMENDED HIM FOR POSITION OF SOLICITOR 
GENERAL, 

| , PROFESSOR OF LAW, KNEW BORK AS 
STUDENT, PRACTICING ATTORNEY AND COLLEAGUE AT YALE UNIVERSITY, 
TERMED HIM STERLING INDIVIDUAL AND COMPETENT, 

REGARDS HIGHLY BOTH PERSONALLY AND PROFESSIONALLY, KNOWS 
NOTHING. OF AN ADVERSE NATURE CONCERNING HIM AND RECOMMENDED 
FDR POSITION OF SOLICITOR GENERAL, 

EMPLOYMENT - KIRKLAND AND ELLIS, ATTORNEYS AT LAW, 

130 EAST RANDOLPH STREET, CHICAGO, ILLINOIS, 

| B0RK*S 

FILE WHICH REFLECTED HE BEGAN EMPLOYMENT OCTOBER, 1955, 

DOES NOT SHOW DATE CEASED EMPLOYMENT, FILE CONTAINS 
NJTHING OF ADVERSE NATURE, RESUME SUBMITTED BY BORK 
AT OUTSET OF EMPLOYMENT STATED PUBLISHED FOLLOWING ARTiaES: 

1, COMMENT, EXTENSION OF RELIEF FOR UNILATERAL MISTAKE, 

17 U OF C LAW REVIEW, 725-733 (1950), 2, VERTICAL INTEGRA- 
TION AND THE SHERMAN ACT,* THE LEGAL HISTORY OF AN ECONOMIC 
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END PAGE TWO 



PAGE THREE 9 

MISCONCEPTION, .22 U OF C LAW REVIEW, 157-201 (1954). COHIS 


DOES NOT KNOW 60RK. 

HAMMOND CHAFFETZ, SENIOR PARTNER, ADVISED BORK .LEFT 
FIRM IN 62 TO ACCEPT LAW PROFESSORSHIP, YALE UNIVERSITY* 
CHAFFETZ SAID HE RECRUITED BORK IN 1955 FROM NEW YORK LAW 
FIRM WITH WHOM THEN EMPLOYED* STATED BORK* S WORK WITH HIS 
FIRM WAS PRIMARILY ANTITRUST WORK BUT INCLUDED OTHER MATTERS. 
FRACriCE WAS EXaUSIVELY IN FEDERAL COURTS AND INVOLVED NO 
CRIMINAL WORK* STATED BORK BRILLIANT LAWYER, EXCELLENT 
ERIEF WRITER AND MAN OF EXCELLENT CHARACTER, PERSONAL HABITS 
AND LOYALTY* SAID BORK HELPED PRESIDENT NIXON IN PREPARING 
BUSINS LEGISLATION ADVOCATING BUSES UNDER LIMITED CIRCUM- 
STANCES* HE TERMED BORK A "DEVIL’S ADVOCATE" IN THAT HE 
LIKED TO EXPLORE ESTABLISHED LEGAL. POSITIONS TO DETERMINE IF 
THEY ARE SOUND. IN THESE INSTANCES HE OFTEN aASHED WITH 
OTHER LEGAL SCHOLARS* HE STATED HOWEVER THAT BORK IS 
INTaLECTUALLY HONEST AND IF HE IS APPOINTED TO THE POSITION 
OF SOLICITOR GENERAL,. HE WILL BE THE LAWYER FOR THE DEPARTMENT 
OF JUSTICE AND WILL SUPPORT THE GOVERNMENT* S LEGAL POSITION * 
HE ADDED BORK BELONGED TO NO EXTREMIST ORGANIZATION 
END PAGE THREE 



PAGE FOUR 



AND HaD NO EXTREMIST VIEWS, HE. ADDED LAWYERS , EVEN 
THOUGH AGAINST HIS VIEWPOINTS,. RESPECT HIM, HE RECOMMENDED 
HIM- HIGHLY FOR THE POSITION OF SOLICITOR GENERAL, 

I , -MEMBER OF FIRM , ADVISED iBORK WORKED 
WITH HIM IN ANTITRUST CASES WHICH WERE CIVIL CASES INVOLVING 
SUITS FOR TREBLE DAMAGES AND NOT CRIMINAL MATTERS, STATED 
BORX HAS FIRST CLASS LEGAL MIND, TREMENDOUS WRITING ABILITY 
AND THEY WERE SORRY TO LOSE HIM, HIS REASON FOR LEAVING 
WAS THAT HE WOULD HAVE MORE OPPORTUNITY FOR WRITING AS A 
LAW PROFESSOR THAN AS PRACTICING LAWYER, HE KNEW BORK AND 
HIS WIFE SOCIALLY AND CONSIDERS BOTH REPUTABLE PERSONS OF 
MODERATE HABITS, HE STATED BORK* S WRITINGS HAVE BEEN. ON 
CONSERVATIVE SIDE BUT THAT HE IS NOT AN EXTREMIST IN ANY 
MANNER, HE RECOMMENDED HIM HIGHLY FOR POSITION OF SOLICITOR 
GENERAL, 

| , STATED WORKED- WITH 

BORK ON ANTITRUST, ESTATE AND CORPORATE MATTERS, STATED HE 
IS TERRIFIC STIDENT AND LAWYER AND NOT "AN EGGHEAD”, STATED 
HE APPROACHES MATTERS FROM LEGAL AND ECONOMIC STANDPOINT 
AND IS EXCELLENT ECONOMIST, REGARDLESS OF PERSONAL VIEWS, 
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PAGE FIVE 

WHEN REPRESENTIMG A LITIGANT', DOES SO TO FULLEST EXTENT 
CONSISTENT WITH LAW* STATED HE IS NOT AN ARCH CONSERVATIVE, 
IttS NO RACIAL PREJUDICES AND RESPECTS CIVIL RIGHTS OF 
INDIVIDUALS. BOR K RESIGNED. FROM FIRM SHORTLY AFTER HAVING 
EEEN MADE JUNIOR PARTNER. HE RECOMMENDED HIM WITHOUT 
OJALIFICATION. 

\ f ATTENDED U^ OF C WITH BORK AND 
KNOWS SOCIALLY AND PROFESSIONALLY. STATED HE IS INCISIVE, 
ANALYTICAL WITH INQUIRING MIND. STATED HE LIKES TO TEST 
VALIDITY OF ESTABLISHED POSITION TO SEE IF TRUE. STATED 
IS INDEFATIGABLE WORKER OFTEN WORKING FAR INTO THE NIGHT. 
SATED BORK’S ANTITRUST VIEWS SOMEWHAT DIFFERENT FROM 
COURT DECISIONS IN THAT HE THINKS TOO MUCH REGULATION 
MAKES COMPANIES A NT I- COMPETITIVE. HE KNOWS NOTHING IN 
BACKGROUM) OR ASSOCIATIONS WHICH WOULD EMBARRASS BORK 
AS SOLICITOR GENERAL AND RECOMMENDED HIGHLY. 

, STATED HE IS ONE OF BORK* S 

•T-IBERAL FRIENDS", HAS WORKED WITH HIM AND COLLABORATED 
WITH HIM ON PAPER ENTITLED "POLITICAL ACTIVITIES OF COLLEGES 
AND UNIVERSITITES - SOME POLICY AND LEGAL IMPLICATIONS". 

END PAGE FIVE 
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RftQE SIX 

ODNSIDERS ENORMOUSLY BRIGHT AND MAN OF INTEGRITY AND FAIRNESS* 
STATES BORK HAS BEEN A "CRITIC OF THE WARREN SUPREME COURT" 

AND BELIEVES THAT COURT HAS GONE TOO FAR IN USING ANTITRUST 
LAWS FOR THINGS THEY WERE NOT INTENDED FOR, HE ADDED, HOW- 
EVER, THAT BORK BELIEVES IN ANTITRUST LAWS WITH SOME 
MODIFIED APPLICATIONS. STATED BORK, WHILE WITH HIS FIRM, 

DID NO COMMUNHY WORK OR CIVIC WORK BUT SPENT ENTIRE TIME 
IN LAW PRACTICE, HE STATED BORK WORKED UNDER HIM AT THE 
OUTSET BUT LATER BORK BECAME THE PRINCIPAL AND HE WAS THE 
lELPER. believes: BORK EXCELLENT CHOICE FOR SOLICITOR 
GENERAL, 

JUDGES,' US DISTRICT COURT, CHICAGO, ILLINOIS, 

HON. EDWIN A, ROBSON, CHIEF JUDGE, STATED UNABLE TO 
RECALL BORK EVER APPEARING BEFORE HIS COURT, BUT HAS MET 
SOCIALLY; SINCE THE PUBLICITY CONCERNING HIS APPOINTMENT 
AS SOLICITOR GEiJeRAL, EVERYTHING HE HAS HEARD CONCERNING 
HIM HAS BEEN FAVORABLE. HE RECOMMENDED HIM, 

HON. J. SAM PERRY, SENIOR JUDGE, ADVISED BORK APPEARED 
EEFORE HIM IN SEVERAL CASES AND WAS "ALWAYS ON THE BALL", 

IE WAS USUALLY ASSISTING OTHERS, BUT OFTEN APPEARED TO BE 
THE BRAINS OF THE PRESENTATIONS, IT WAS HIS OPINION THAT 
END PAGE SIX 


PAGE SEVEN 

BORK. USUALLY ENTERED THE PICTURE WHEN LEGAL PROBLEMS OCCURRED, 
STATES EXCELLENT LAWYER WHO WROTE CONVINCING BRIEFS. HE REC- 
OMMENDED BORK FOR POSITION OF SOLICITOR GENERAL STATIfiG HE 
IS BETTER COURT THAN JURY MAN. 

HON. WILLIAM J. CAMPBELL, SENIOR JUDGE STATED BORK HAS 
APPEARED IN HIS COURT ON SEVERAL OCCASIONS, AND ALTHOUGH DOES 
NOT KNOW PERSONALLY, CONSIDERS CAPABLE ATTORNEY. RECALLED ONE 
CASE WHERE HE SENT BORK AND AN OPPOSING ATTORNEY TO PHILADELPHIA 
TO TAKE DEPOSITIONS IN ORDER TO GET CERTAIN EVIDENCE BEFORE 
THE COURT, AND BORK DID EXCELLENT JOB. HE RECOMMENDED HIM FOR 


POSniON OF SOLICITOR GENERAL. 

MIDWEST OFFICE US ANTITRUST DIVISION, CHICAGO 


ILLINOIS. 


|, ADVISED NOT IN CHICAGO WHEN 

BORK PRACTICED, AND MET ONLY ONCE ABOUT THREE YEARS AGO 
AT CORPORATE COUNCIL INSTITUTE. KNOWS BY REPUTATION ONLY 
AND KNOWS OF NO REASON TO OBJECT TO APPOINTMENT AS SOLICITOR 


GENERAL. 


L ATTORNEY, STATES WORKED FOR ANTITRUST OFFICE 

DURING BORK* S STAY WITH KIRKLAND AND ELLIS, BUT NEVER MET 
HIM OR WORKED A CASE WITH OR AGAINST HIM. HE ADDED BORK’S 


GENERAL REPUTATION, BASED ON 
END PAGE SEVEN 


CONVERSATION WITH OTHERS, IS 
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PAGE EIGHT 

THAT BOR K DOES NOT BELIEVE IN THE SHERMAN ACT* HEiBELIEVES 
BOR K TO BE “UNFORTUNATE APPOINTMENT" AS SOLICITOR GENERAL 


BECAUSE SUCH AN ATTITUDE, IF TRUE, WOULD IMPAIR HIS JUDG- 
MENT WHEN SHERMAN . ACT CASES COME TO HIS OFFICE WITH THE REC- 
OOMME WAT ION FROM THE ANTITRUST DIVISION THAT THEY BE APPEALED* 

I and r ~l > ATTORNIES OF LONG STAND- 

ING WITH ANTITRUST DIVISION, BOTH STATED HAVE NEVER MET OR 
HAD LITIGATION WITH BORK, AND ARE THEREFORE, UNABLE TO EXPRESS 
AN* OPINION REGARDING QUALIFICATIONS FOR A POSITION OF SOLICITOR 


GENERAL* 


OPPOSING COUNSEL; 

I ATTORNEY | | , CHICAGO, STATED 

OPPOSED BORK IN EXTENDED LITIGATION CONCERNING ESTATE OF 
OTTO YOUNG IN APPROXIMATELY i960* CASE CONCERNED EXTENSIVE 
REAL ESTATE AND MONEY HANDLED BY BANK TRUSTEE REPRESENTED BY 
BORK* CASE LASTED SEVERAL YEARS, AND INVOLVED INTRICATE ESTATE 
MATTERS* STATED BORK VERY ABLE LAWYER , PERSONABLE, COOP- 
ERATIVE, ETHICAL AND A DECENT MAN* | [ STATED BORK A RELA- 
TIVELY CONSERVATIVE REPUBLICAN WHILE | | IS LIBERAL DEMOCRAT* 

i€ RECOMMENDED BORK HIGHLY FOR A POSITION OF SOLICITOR GENERAL* 
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NINE 

MISCELLANEOUS; 

| , MIDWEST ANTITRUST 

OFFICE, CHICAGO, AfiD PRESENTLY WITH LAW FIRM MAYER, BROWN AND 
H.ATT, 231 S, LA SALLE STREET, CHICAGO, ILLINOIS, STATED RE- 
CALLED NO LITIGATION BY BORK WITH ANTITTTRUST OFFICE* HAS NEVER 
EEEN IN COURT WITH BORK, NOR WITNESSED HIS LEGAL WORK,. HOWEVER , 
ms HEARD SPEECHES BY HIM REGARDING ANTITRUST MATTERS BEFORE 
VARIOUS BAR ASSOCIATIONS, HAS CONVERSED WITH HIM AND READ SOME 
OF BORK* S WRITINGS* IN HIS OPINION, BORK ADVOCATES A MUCH MORE 
LIMITED AND RESTRICTED ANTITRUST PROGRAM* HE LISTED FOLLOWING 
CONCERNING HIS RECOLLECTION OF BORK’S CONTENTIONS: 

1) BELIEVES PRICE FIXING SHOULD BE SUBJECT TO RULE OF 
REASON AND NOT ILLEGAL IF CAN BE SHOWN THAT AGREEMENT DOES 
NOT AFFECT REASONABLE PRICES* 

2) BELIEVES ANTIMERGER CASES WHICH HAVE RESULTED IN 
STOPPING MERGERS HAVE GONE TO FAR, AND BELIEVES MANY MERGERS 
SHOULD BE PERMITTED * 

3) BELIEVES AGREEMENTS BY COMPANIES ON TERRITORY AND 
CUSTOMERS SHOULD NOT BE UNLAWFUL PER SE, BUT SHOULD BE SUBJECT 
TO RULE OF REASON* 

I [ said, in SHORT, BORK BELIEVES PRESENT ENFORCEMENT 
END PAGE NINE 
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PAGE TEN 

OF AMT ITRUSTf LAWS IS NOT IN PUBLIC INTEREST, | [ STATED BORK 

IS MAN OF INTELLIGENCE » SCHOLARSHIP, SINCERITY, INTEGRITY, AND 
EXCELLENT LAWYER: HOWEVER, HE BELIEVES HIM -TO BE OUT-OF-STEP 
WITH MOST ANTITRUST VIEWS IN GOVERNMENT, HE STATED BORK TO 
BE PERFECT. CHOICE OF DEFENSE LAWYERS FOR POSITION OF SOLICITOR 
GENERAL, BUT BASED ON ABOVE, HE BELIEVES HIS PRESENT VIEWS ON 
ANTITRUST TOO EXTREME FOR THE JOB, HE ADDED, HOWEVER, THAT 
DORK’S VIEW MAY MODERATE IF HE IS APPOINTED, 

I, HART, SCHAFFNER AND MARX, 

36 S, FRANKLIN, CHICAGO, ILLINOIS, WHO FORMERLY WAS ENGAGED 
IN ANTITRUST LITIGATION DURING THE PERIOD OF BORK’S STAY IN 
CHICAGO, STATED HE NEVER WORKED WITH BORK ON A CASE AND HIS 
ONLY ASSOCIATION WITH KIM HAS BEEN AT BAR MEETINGS, STATED BORK 
HIGHLY RESPECTED AS LAWYER AND THAT HIS WRITINGS ARE PERCEPTIVE 
AM) ORIGINAL, STATED BORK APPROACHES ANTITRUST PROBLEMS WITH 

A FRESH VIEW AND IS ABLE TO GET TO THE REAL ISSUES, | 

AGREES WITH BORK THAT IN MANY CASES THE LAW IS NOT APPLIED TO 
IROPER SITUATION, HE BELIEVES HIM TO BE OPEN-MINDED WITH NO 
IREJUDICES POR AGAINST BUSINESS AND IS AGAINST ENFORCEMENT OF 
ANTITRUST LAWS ONLY IN WRONG CASES, RECOMMENDS HIGHLY FOR POSI- 
TION OF SOLICITOR GENERAL, 

~ L ATTOHNEY, MAYER, BROWN and PLATT, REFERRED 


END PAGE TEN 
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PAGE ELEVEN 

TO ABOVE, ADVISED THAT ‘HE, | | , FORMERLY WORKED AS AM ATTOR- 

NEY IN THE ANTITRUST DIVISION, WASHINGTON, D.C* AND FROM 1941 TO 
1954,, WAS EMPLOYED BY THE SOLICITOR GENERAL OF THE US* DURING 
THE LAST FOUR YEARS OF THIS EMPLOYMENT , WAS EITHER FIRST ASSIS- 
TANT OR ACTING SOLICITOR GENERAL* | [ DOES NOT KNOW BORK PER- 
93NALLY, BUT STATED HE IS WELL KNOWN IN ANTITRUST FiaD AS PRO- 
FESSOR, WRITER, AND PERSON^OF ABILITY* HIS IMPRESSIOM.OF BORK 

IS THAT HE CONSIDERS US SUPREME COURT TOO SEVERE IN ENFORCING 

b7 

ANTITRUST LAWS. STATED BORK HAS REPUTATION OF BEING PRO- 

BUSINESS RATHER THAN PRO GOVERNMENT* HE CONSIDERS WELL QUALI- 
FIED, HOWEVER, FOR POSITION OF SOLICITOR GENERAL AND ‘RECOMMENDS 
R)R THAT POSITION* 

ATTORNEY r ~l » CHICAGO, 

ILLINOIS, STATED HAS KNOWN BORK FOR 25 YEARS SINCE BOTH. ATTENDED 
U OF CLAW SCHOOL* DURING PERIOD BORK WAS ASSOCIATE WITH KIRKLAND 
AND ELLIS IN CHICAGO, THEY OHEN WORKED TOGETHER ON CASES OF 
MUTUAL INTEREST REPRESENTING CO-DEFENDANTS* SINCE BORK LEH 
CHICAGO, CONTACT HAS BEEN SPORATIC. | | SAID BORK IS MOST 

ABLE ATTORNEY AND DECENT HUMAN BEING. HE VOUCHED FOR HIS 
CHARACTER, REPUTATION, MORALS AND INTEGRITY* HE KNOWS NOTHING 
IN BORK’S BACKGROUND OR ASSOCIATIONS WHICH WOULD EMBARRASS HIM 
AS SOLICITOR GENERAL, ,AND RECOMMEND HIM HIGHLY FOR THAT POSI- 
TION* 

END PAGE ELEVEN 
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PAGE TWELVE 


L ATTORNEY AT LAW, 


CHICAGO, ADVISED HAS KNOWN BOR K ABOUT 13 YEARS PROFESSIONALLY 
AND SOCIALLY. HE NEVER OPPOSED BOR K IN COURTROOM , BUT HAS SEEN 
HIM IN MANY SITUATIONS INCLUDING LITIGATION AND PROFESSIONAL 
MEETINGS, AND HAS GREAT RESPECT FOR HIS IDEAS AND JUDGMENT. 

1€ TERMED HIM ONE OF MOST OUTSTANDING LAWYERS IN THE US TODAY. 
SPOKE HIGHLY OF BORK’S CHARACTER, REPUTATION, AND AS- 


SOCIATES PLUS HIS PROFESSIONAL ETHICS. HE SAID BORK HAS NEVER 
REFLECTED ANY RACIAL OR OTHER BIAS AND IS A COMPLETELY FAIR IN- 
DIVIDUAL. ALTHOUGH NOT OF THE SAME POLITICAL PARTY AS BORK, 

IE RESPECTS HIS IDEAS AND BELIEVES BORK’S POLITICAL BELIEFS 
WILL HAVE NO BEARING ON HIS DUTIES AS SOLICITOR GENERAL. WHEN 
IE HEARD BORK HAD BEEN NOMINATED FOR POSITION OF SOLICITOR 
GENERAL HE FELT THE CHOICE WAS "MARVELOUS" AND HE RECOMMENDED 


HIM HIGHLY. 

AFFILIATIONS; 

AMERICAN BAR ASSOCIATION (ABA) CHICAGO, ILLINOIS. 

BORK IS ABA MEMBER IN GOOD STANDING. NATIONAL CONFERENCE 
OF BAR EXAMINERS HAS NO GRIEVANCES OR UNFAVORABLE INFORMATION. 

I , ABA, STATES DOES NOT KNOW 

BORK. 


END PAGE TWELVE 
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R\GE THIRTEEN 

, DIVISION OF LEGAL PRACTICES 

AND EDUCATION^ ABA, DOES NOT KNOW BORK BUT ADVISED BOR K MEMBER 
OF ABA ANTITRUST SECTION AND MEMBER SECTION’S SHERMAN ACT COM- 
MITTEE SINCE 1969 AND CURRENTLY APPOINTED FOR 1972-1973 YEAR* 
tLSO MEMBER SECTION’S INTERNATIONAL TRADE COMMITTEE, SUBCOM- 
MITTEE ON EXTRATERRITORIAL APPLICATION OF U.S. ANTITRUST 
LAWS, FOR YEARS 70 TO 72. 

CHICAGO BAR ASSOCIATION (CBA) CHICAGO, ILLINOIS* 
MEMBERSHIP AND GRIEVANCE FILES REVEALED NO INFORMATION ON 

BORK* 

CREDIT AND ARREST CHECKS? 

NO ADVERSE CREDIT INFORMATION ON BORK* NO ARREST RECORDS 
LOCATED FOR BORK OR WIFE, aAIRE* 

REPORT FOLLOWS* 

END 

HDLD 
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EMPLOYM2NT 
WHITE HOUSE OFFICE 


was conducted by SA 


The following investigation at the White House Office 


on December 14, 1972: 


The files of the • Personnel Office, White House Office, 
contain no record for the appointee, ROBERT HERON BORK« 

The files of the Records Office, White House Office, 
contain the following" inf oimaation concerning the appointee : 

November 2 \ 1972 Commission dated* Member, Board 

of Trustees, Woodrov; Wilson Inter- 
national Center for Scholars, 
SMthsonian Institution* The term 
of the Commisjsion expires October 23 
1978. 
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AMERICAN ENTERPRISE INSTITUTION 
1150 17th Street N.W, 

Washington^ D.C. 


(ki December 14, 1972, 


Assistant 


Treasurer, American Enterprise Institute, advised that she has 
known the appointee since he began association with the Institute . . 

approximately fourteen years ago. She advised that there are no 
personnel records kept as such for members of the Institute since 
there are many members, like the appointee, who serve in an ad- 
visory capacity and are employed full time in either private enter- 
prise or the academic field* The appointee occasionally travels 
to the Washington, D.C. area to attend conferences tor the Institute 
anu she has uad cue oppUrtuiiity cu meeu with the appointee at those 
timss. She considers the appointee to be a distinguished, accom- 
plished legal mind who is well respected in both the academic and 
business fields. She considers the appointee's character, loyalty, 
associates and reputation to be of the highest caliber. She would • 
highly recommend the appointee for a position of trust and conf i- 
dencee with the United States Government. 

'' b7C 


On December 14, 1972, 


American Enterprise Institute, advised that he has 

known the appointee for approximately ten years as a result of 
the appointee being associated with the Institute. The appointee 
is an advisor and consultant for tne Insc icute in matters en- 
compassing the legal field. | considers the appointee 

to be one of the top legal minds in the country whose opinion is 
well respected both in and out of the academic profession. Ke 
describes the appointee as an articulate, circumspect, resource- 
ful lawyer and legal professor. The appointee's character, 
loyalty, associates and reputation are above reproa«:h. He would 
highly recommend the appointee for a position of tn »st and 
responsibility with the United States Government. 


On December 14, 1972, | 

American Enterprise Institute, advised that he has known the 
appointee for approximately ten years through both b'eihg members 
of the Institute. He considers the appointee to-be oneeof the 
great legal minds of the country. The appointee is both an 
excellent legal professor and practicing attorney whose opinion 
is well reppected in the legal profession, fhe appointee's 
character, loyalty, associates and reputation are .above reproach. 
He would recommend the appoii>tee for a position vrith the United 
States Government. 
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SMITHSONIAN INSTITUTE 

WOODROW WIISON INTERNATIONAL CENTER FOR SCHOLARS 

1000 Jefferson Dr. S.W. 

Washington. D.C» 

On December 15, 1972, 1 I 

Woodrow Wilson International Center for Schv/iais, advised 
SA I I that the appointee was appoinJ:ed as a 

private member of the Board of Trustees on November 2, 1972 vdth 
the term of appointment due to expire in 1978. Since the appointee's 
appointment he has attended one meeting only and this was an in- 
troductory meeting of all t he Board members. Other than this brief 
contact with the appointee, I I has no knowledge of the 

appointee. Due to the fact that the appointee is being considered 
for the position of Deputy Solicitor General of the United States, 
he will no longer be eligible to hold membership on the Board of 
Trustees of the Center. The appointee will, upon his confirmed 
appointment, submit his resignation as a member of the Board of 
Trustees. b7C 


On December 15, 1972, | , 

Woodrow Wilson Inter national Center for Scholars, advised SA 

I that he has kno;m the appointee only through 
his appointment to the Board of Trustees of the Center. He ad- 
vised that the appointee attended only one introductory meeting 
of the juoara aaa aia not nave an opportunity to get to Know any 
of the other Board members. Due to the fact that the appointee 
is being considered for the position of Deputy Solicitor General 
of the United States he will no longer be eligible to serve as a 
member of the Board of Trustees and his resignation will be 
accepted upon his appointment to the above mentioned position. 

He considers the appointee to be one of the best legal scholars 
in the country and is well respected by other in the legal fie^d. 

He knows nothing derogatory concerning the appointee's character, 
loyalty, associates or reputation. He would recommend the appointee 
for a position of trust and confidence with the United States 
Government. 


f 


S. 



WPO 161-86,3^ 
MGA;akb ■ 

1 


United States Senators 

t ' ' 

!The followi ng investlj^atlon was conducted by 
SA I I on December 13, =X972: 

I L Administrative Assistant to United 

States Senator, XOWELL, P. WEIGHER, JR. , Connecticut , advised 
the Senator is unavailable, and he is authorized to speah 
for him. The Senator does not know the 'appointee personally, b6 
but does know him by reputation as a person of very high ' b7 

integrity, who is highly regarded both personally and profes-' 
sionally. The Senator would recommend the appointee for a 
position of trust and confidence. • 

I L Administrative Assistant to United 

States Senator^ ABRAHAM RIBBICOFP, Connecticut, advised the 
Senator is unavailable, and he is authorized to speak for him. 

The appointee is known personally by the Senator. The ;?enator 
thinks very highly of the appointee, and he would recommend 
him for a position of trust and confidence. 
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CRSDIT AND POLICE AGENCIES 


SA \ caused a search to be made of the 

of the Credit Bureau, Incorporated, Washington, D.C. and 

1972, that the files contained no 


file 

was advised on December 13, 
record regarding the appointee. 


On December 13, 1972, SC | 

searched the files of the United States Park Police and no 
identifiable record could be foxind concerning the appointee. 

On December 13, 1972, SC | I determinea 

that no record was contained in the Metropolitan Police Depart- 
ment files concerning the appointee. It is to be noted that at 
all times an indefinite ntimber of \inidentified records are out 
of file and not available for review. 









# 


■b6 

b7C 



WFO 161-8634 
RMS ;act 
1 


MISCELLANEOUS 


ON December 13, 1972, SC 


caused a search 


to be made of the files of the House Committee on internai :>ecuricy 
and was advised that no identifiable record was fotmd concerning 
the appointee* 


On December 15, 1972 SC caused a search 

to be made of the files of the Bureau of Personnel Investigations, 
Civil Service Commission and was advised on that date that no 


record was found concerning the appointee. 


On December 14, 1972 SC 


caused a 


search to be made of the files of the following organizations 
concerning bar membership and no record was found for the 
appointee t 

Committee on Grievances, lAiited States District 
Court for the District of Columbia(USDCDC). 

Lav;yers Register, USDCDC. 

SUPREME COURT OF THE UNITED STATES. 

District of Col\imbia Bar Association. ^ 

Federal Bar Association. 
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caused 


On December 14, 1972, SC 
search to be made of the files of the United States Secret Service, 
United States Department of the Treasury and was advised that 
no information was found concerning the appointee* 
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ADMINISTRATIVE: 

Appointee currently resides at 142 Huntington St., New 
Haven, Conn., which is located across the street from 
the Conn. State Agricultural Station and next to the 
women's dorms of Albertus Magnus College. Neighborhood 
■investigation is therefore limited. 

Copies of newspaper articles and of 3 of appointee's 
published writings previously forwarded to Bureau in 
referenced airtels are attached to New Haven copy of 
report. 
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Field Office File #! JJH 161-1518 Bweau File #j 


Title; 

ROBERT HERON BORK 


choraeter: SPECIAL INQUIRY 


Synopsis; ROBERT HERON BORK, DOB 3/1/27, currently employed as 
Professor of Law at Yale Law School, Superiors and 
colleagues recommend. Residence verified at 142 
Huntington St,, New Haven, and neighbors familiar with 
appointee and entire family recommend. References 
fayorable and all recommena. Current address of ap- 
pointee's parents at 111 Park St,, New Haven, verified. 
Credit check re appointee satisfactory at Litchfield 
County and New Haven, Conn, Arrest check negative re 
appointee at Conn. State Police, Arrest check re ap- 
pointee and relatives at New Haven negative. Bibliography 
of appdhtee's writings set forth, Siuranary of newspaper 
articles obtained from New Haven Register set forth. 
Democratic and Republican Party heads recommend. Local 
representatives or New Haven religious and black 
communities interviewed favorably. Members of 
judiciary interviewed and recommend, 

- RUC - 

DETAILS: ROBERT HERON BORK was interviewed on December 12, .1972, 

and furnished the following background information: 

BIRTH: March 1, 1927, at Pittsburgh, Pennsylvania 

s * 

EDUCATION: Avon Worth High School (3 years)., Ben Avon, 

Pennsylvania: 

Hotchkiss School, Lakeville, Connecticut, 
graduated 1944; 


This cootaW neither ^recomn^ca4ati<>ns nor conclusions the . tt it the property of the JFBI and is loaned to your atei^yi and its ccv\tents 

are not to be distnbuted outside your agency, 

nor duplicated within your ageneVa 
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University of Pittsburgh, Stjinraer and Fall 
S0IT1GS toys 19^^* 

University of cAicago, B.A., 1948 with honors; 
University of Chicago, J.D. , 1953, Phi Beta 
Kappa, Order of Coif, and .Law Review at 
University of Chicago. 

MARITAL STATUS: Married CLAIRE SARAH DAVIDSON, June 

15, 1952, at Chicago 

EMPLOYMENT: 1953-1954, Research Associate, Law and 

Economics Project, University of Chicago 
Law School; 

1954- 1955, Willkie Owen Farr Gallagher 
and Walton, Chase Manhattan Plaza, New 
York City; 

1955- 1962, Kirkland, Ellis, Hodson, 

Chaffetz and Masters (now Kirkland and 
Ellis), Prudential Building, Chicago, 
Illinois; 

1962-present, Yale University Law School. 

MILITARY SERVICE: 1945-1946, USMCR, Enlisted Service; 

1950-1952, USMCR^ Officer. 

SOCIAL SECURITY *#: 207-18-3675 

NEIGHBORHOODS: Prior to attending University of Chi^go, 

Dickson Avenue, Ben Avon, Pennsylvania; 

1952 - 51st Street and Woodlawn, Chicago, 
Illinois; 

1953 - 2/ Pierrepont Street, Brooklyn, 
Heights, New York; 

1954 - 50th Street, Madison Park Apart- 
ment, Chicago, Illinois; 

1955-1962 - Comer Washington and Vernon 
Streets, Glencoe, Illinois; 

1962- 1963 - Humphrey Street between 
Orange and Whitney, New Haven, Connecticut 

1963- 1968 - 61 Huntington Street; 

1968 to present - 142 Huntington Street. 
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REFERENCES: ALEXANDER BICKEL, Professor, Yale Law School; 

ABRAHAM GOLDSTEIN, Dean, Yale Law School; 
RALPH WINTER, Professor, Yale Law School. 


ASSOCIATES: WARD BOWMAN. Professor. Yale Law Schod: 

New Haven, uonnecticut; 

HAMMOND CHAFFETZ, Partner, Kirkland and 
Ellis, Prudential Building, Chicago, Illinois. 


RELATIVES: 


i 


HARRY PHILLIP BORK, Ftither, University 
Towers, New Haven, Connecticut; 

ELIZABETH MILDRED BORK, Mother, same as above; 
No brothers or sisters; 

CLAIRE SARAH bORK, Nee Davidson, wife, bom 
September 16, 1930, 142 Huntington Street, 

. r.nr>r><ar> -i r.tth » ; ^ 

!same as aoove: 
same as above: 

^ ^ same 
as above. 
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ARRESTS: 1953, Chicago, Illinois, parking in a bus 

stop. Appointee advised he was taken into 
custody when he tried to interfere with officers 
who were towing away his vehicle. Posted $20 
bond, never went bo court. 


Appointee advised he is a member of the New Haven Lawn 
Club, Mont Peleron Society, American Bar Association, 

Illinois Bar Association, American Enterprise Institute, 

1150 17th Street, N.W. , Washington, D.C. 

.On December 13, 1972, the appointee recontacted the New 
Haven Office and advised additionally that he is a 
trustee for the Woodrow Wilson Center for International 
Scholars located in the Smithsonian Institute, Washington, 

D.C. Appointee is also Director of the Thomas Jefferson 
Center Foundation at the University of Virginia. Charlottesville. 

♦- - S ^ ^ I I _ .it • ^ 


Virginia. He added that Professor 
faculty there is familiar vith his work. 


on the 
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EMPLOYMENT 


On December 14, ,1972, KINGMAN BREWSTER, JR., President 
of Yale University, advised that he has known the 
appointee for a number of years and described him 
as a valued member of Yale's faculty. Regarding 
BORK*s character, BREWSTER stated he was honest, 
courageous and highly Intelligent. BREWSTER stated 
further that BORK is well known in the Yale community 
:for his scholarly approach, the depth of his research, 
and his tactfulness and gentlemanly manner. BREWSTER 
advised that he knew of nothing which might disqualify 
the appointee jEor government employment or which would 
reflect unfavorably upon his character or reputation. 

He gladly gave BORK his highest endorsement. 

I L Secretary, Dean*s Office, Yale Law 

School, advised that the appointee had begun employment 
at the Law School on July 1, 1962, as an associate 
professor of law. On July 1, 1965, he was promoted to 
a position of professor of law. He continues to be 
employed in good standi ng and his social security 
number is 207-18-3675. I ~l noted that she has 

had frequent contacts with the appointee in her capacity 
as Dean*^s Secretary and advised that BORK is always 
cheerful and pleasant to deal with and that he is 
highly respected by other members of the clerical staff 
at the law school Bor his considerations and his 
thoroughness . 


L Yale Law School, 

advised that he has been so employed for 2 years and , 
prior to that he had attended Yale Law School for .3 
years. He was therefore Bamiliar with the appointee 
as both an instructor ,and a colleague. He added that 
in his capacity as Assistant Dean he has worked Bre- 
quently with the appointee on various projects. I 
advised that BORK's character is above reproach. He 
stated that BORK is highly regarded by other members 
of the faculty and is respected for his views and his 
individuality. He is k nown as a good scholar and a 
good teacher. I ~l noted that the appointee's views 

regarding certain phases of the law tended to be more 
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conservative than those of the majority of the professors 
of the ^e L aw School faculty which is known for its 
liberalism. I I was referring to BORK's free enter- 

prise approach to government and business. He added, 
however, that he considers It a further Indication or 
the appointee's ability and intellect that he continu es 
to enjoy a high reputation on the faculty. I 
added that he feels the appointee's loyalty is above 
question and advised that he would gladly recommend 
him for government employment without reservation. 
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EUGENE V, ROSTOW, Sterling Professor of Law and Public 
Affairs, Yale Law School, advised that he was familiar 
with BORK's work at both the University of Chicago and 
in private practice and that as Bean of the Law School 
in 1962 he had been instrumental in recruiting BORK to 
Yale. He advised that he knows the appointee personally 
and is familiar with his family and his business life.. 

He advised that he knows of no derogatory information 
reflecting on the appointee. ' s r . haraf| .ter or his qualifications 

for government employment. | [advised that he would 

gladly recommend BORK for employment. 

LOUIS .H.POLLAK, Professor of Law, advised that he has 
known BORK since 1962 and that from 1965 to 1970 he 
served as Dean of the Law School and therefore was 
frequently in contact with the appointee. He described 
BORK as a top flight professor, a superb lawyer, teacher 
and colleague. He advised that he knows the appointee's 
wife and 3 children personally and that they live near 
each other in New Haven. POLLAK advised that BORK has 
a sterling character and is a fine person. He added 
that the appointee is a man of high integrity and is 
trustworthy. POLLAK advised that BORK was "the best 
man in the world to argue with". His arguments always 
are well thought out and intelligently presented. He 
advised that BORK is highly respected by the members of 
the faculty and stated that he could furnish :no infor- 
mation which would disqualify him for government employ- 
ment. POLLAK added that he felt BORK was an outstanding 
person ibd gladly recommended him. 
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MYRES S. McDOUGAL, Sterling Professor of Law, Yale 
Law School, advised that he has known appointee since 
1962 as a jellow colleague. McDOUGAL also described 
BORK in favorable terms as above, adding that he felt 
BORK to be an ideal choice for the job as he was a 
superlative man, a fine lawyer with great wisdom, and 
that he would bring a well trained mind to the office. 

He added that BORK is highly and affectionately regarded 
by the colleagues at the law school and highly recommended 
him. 

JOSEPH W. BISHOP, JR., Ely Professor of Law, Yale Law 
School, advised that he has known the appointee since 
1962 and also furnished a favorable endorsement concluding 
with his highest recommendation for government employment. 

CHARLES L. BLACK, JR., Luce Professor of Jurisprudence, 
advised that he has known the appointee for over 10 
years and that he was one of those faciiJty members who 
worked to bring the appointee to Yale. BLACK advised 
that he knows the appointee’s family and children and 
that he is a close personal friend and colleague. BLACK 
advised that he has never known a more honest and reliable 
man. in describing the appointee's politics which he 
said were often contrary to his own, BLACK stated that 
the appointee tended to hold to the extreme free enter- 
prise point of view. He said that in arguing their 
respective positions their discussions have always been 
reasonable and amiable and that he had great respect for 
[BORK's intellect and that BORK had always taken a scholarly 
approach. .He advised that on no occasion to his knowledge 
has the :appointee's personal beliefs alienated any of his 
colleagues in any way. He gladly gave BORK his highest 
recommendation . 

HARRY H. WELLINGTON, Professor of Law, Yale Law School, 
advised that he has known the appointee for oyer 10 
years and for a time as the appointee's next-door neigh- 
bor on Huntington Street. He also described the appointee 
in favorable terms indicating further that BORK had a 
splendid character, he was principled and honest. He 
added that BORK enjoyed an excellent reputation among 
his faculty colleagues and was a very popular teacher. 

He .recommended him for employment. 
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NEIGHBORHOOD ; 

On December 13, 1972, the following individuals were 
contacted at their residences and vithout exception ^ 
advised that they wer e familiar with ROBERT B ORK, his 
wife CL aiRE. hi s sons I _^^and his 

daughter T L All indicated that the BORKS were 
good neighbors, fine friends, and reputable people. . 
None of those interviewed could furnish any information 
of an unfavorable nature regarding the appointee, his 
family or his home life and all recommended him for 
government employment. 

61 Huntington Street 
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142 Huntington Street 
REFERENCES 

ALEXANDER M. BICKEL, Professor o£ Law, Yale Law School, 
advised that he has loiown the appointee for 10 years as 
a colleague and as an intimate friend. He advised that 



7 



NH 161-1518 


he also knows the appointee's family and that they 
belong to the same New Haven Lawn Club* BICKEL had 
in fact sponsored BORK to this Lawn Club which he 
described as a tennis and swimming club in Downtown 
New Haven. BICKEL advised that he believes the 
appointee's character is unequivical;’.’? and that he is 
honest, trustworthy and honorable. He added that he 
feels BORK is a strong man and that he regarded him as 
a very good friend. 

BICKEL stated that "BORK was active on the faculty and 
was highly respected as a scholar and instructor. 
BICKEL noted that to the best of his knowledge, BORK's 
loyalty is above question. He added that ;BORK was 
"still a Marine at heart". BICKEL gladly gave the 
appointee his absolutely highest xecommendation. 


ABRAHAM S. GOLDSTEIN, Dean, Yale Law School, advised 
that he has been Dean of tne Law School for over 2% 
years and has been on the faculty since 1956. He has 
known the appointee since 1962 and regards him as a 
close personal friend. He described BORK as a man of 
great principle and integrity and advised that he is a 
highly regarded, vigorous, strong-minded man. He noted 
that BORK's powerful intellect and well thought and 
presented arguments were always a part of his views 
on politics. The Dean noted that BORK has always 
provided balance in his views of the Yale campus and 
that he wil|||||^sprely missed on the faculty. GOLDSTEIN 
stated thad^HHljlll^ reason to question BORK's loyalty 
and noting previously recommended BORK's 
appointmentn^^BHBtrcuit Court, he gladly gave his 
highest recommendatTro. 


RALPH K. WINTER, JR. , Professor of Law; Yale Law 
School, advised that^he has known BORK since 1962 as 
a colleague of the Law School. He described him as 
an excellent instructor and researcher. WINTER ad- 
vised that he could not state any unfavorable traits 
in appointee's character. WINTER noted that he and the 
appointee were close friends and that their families 
had frequently stayed together on vacations. WINTER 
noted that BORK was highly respected on the faculty 
and was’ well liked by his students. He was unaware 


NH X61-15X8 


of any personal criticism against BORK. WINTER added 
that .BORK. had been an extremely successful and brilliant 
practitioner before coming to Yale, and he, WINTER, gave 
him his highest recommendation. 


ASSOCIATES 

WARD S', BOWMAN, JR*, Professor of law and Economics, 

Yale Law School, advised that he has known the appointee 
since he was a student at the University of Chicago Law 
School and worked with him when he was employed by the 
University of Chicago Law School as a research associate. 
They had in fact worked together on the same general 

g roject. He described BORK*s work in this capacity as 
rilliantv thorough and well-researched, 

BOWMAN advised that he knows the appointee *s family 
personally and that he was instrumental in bringing 
BORK to Yale, They have written jointly on several 
occasions and BOWMi^ feels that he knows the appointee 
better than any other faculty member. 

BOWMAN described the appointee as a man of high 
intellect and strong character. He advised t^t BORK 
is a staunch defender of constitutional principles 
and that he tended to be careful and reasoning in his 
approach toward legal principles affecting business 
which have been discussed at Yale. For this -reason 
some have Tabled the appointee a "conservative”. 

However, BOWMAN feels this may be a misnomer since 
the .appointee is as liberal in his thinking as any 
other professor* 

BOWMAN stated that BORK has served 2 hitches in the 
USMC and added that his loyalty 5s above question. He 
gladly gave him his highest recommendation. 


On December 13 . 1972, [ 


1 Attorney » 


^ New Haven, Connecticut, advised that 
tie, has known the appointee for 4 or -5 years as a 
profess ional associate and a social acquaintance. 

I I described JBORK as "one of the 10 most competent 
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lawyers In the U.S.” He stated’ he believes BORK is 
extremely able as a researcher, as a practitioner, 
and as an instructor. He stated that BORK is a ve^ 
deep man with firm convictions. He advised that BORK 
is a hard worker and a practical man who can put theory 
to work. I I advised that he has been in court 

with BORK on several occasions and ^ound him to be 
very quick and always well prepared. 


I stated that he and BORK have occasio nally 
differed on their political views. I I described 

himself as a "liberal” and indicated by this he meant 
that he was a supporter of JOHN KENNEDY and many of 
the programs associated with that administration. He 
advised that he has heard the term "conservative" used 
to describe BORK, however, he feels that as always with 
such terms it does not begin to actually d escribe the 
depth of the man* s political convictions. I I 

elaborated by stating that BORK is a man deeply con- 
cerned with the right of the individual person. .BORK 
has great insight into the law and is concerned over 
the future of the courts. BORK believes in less govern- 
ment control in the business area, however, '_!his feeling ‘ 
for less regulation Is one of degree. As a man ex tremely 
sensitive to the rights of the individual, I I feels 

BORK would be a strong supporter In the area of civil 
rights. He stated that he believes BORK is a .true 
old fashioned conservative in that BORK does not believe 
in government interference in corporate or individual 
rights. BORK has expanded his theories into de veloping 
new insight into conservative economic theory. I I 

also stated that BORK has taken a stand that some anti- 
trust investigations and litigation has been misguided 
and misdirected. BORK feels that just because a cor- 

E oration is large it should not be subject to attack 
y the government and that the greatness and success 
of a business should not be a criteria for government 
interference. BORK believes such interference could 
be of great harm to the U.S. economy. 


According to I I . BORK has also written his views 

regarding the nyth vhich has grown up around the American 
Court system, that the courts can solve all peoples' 
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problems and that the iudges .are omniscient and omnipotent. 
This position has received great support l ocally a nd 
nationally :from members of the judicxaiy. I I stated 

that he is familiar with BORK*s wife and family and 
advised that the appointee leads an exemplary family 
life. He advised further that BORK is an outgoing and 
pleasant man who enjoys life, stating that he feels it 
is ’’unusual to find a fellow who is a true gentleman, 
a pleas ure to be with, and a superbly competent lawyer". 

I I added that there is no question that ;BORK would 

be an extremely wealthy man if he had stayed in private 
practice. He advised that BORK has a fine disciplined 
mind and that he would be a great asset to the federal 
government. 

I knew of nothing derogatory regarding BORK's 
loyalty and gladly gave him his highest recommendation. 
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RELATIVES 

,0n December 15, 1972, I I Secretaiy, 

Madison Towers Apartments, 111 Park Street, New Haven, 
Connecticut, advised that HARRY P. BORK and ELIZABETH 
M. BORK, father and mother of the appointee, currently 
-reside in that building. 


CREDIT AND ARREST 


On December 13, 1972, Patrolman! j. New 

Haven, Connecticut, Police Department, advised after 
a review of his records that he could locate no record 

identifiable with ROBERT H. RORK. his wife CIJVIRE S. 

BORK, his children] 

rn or his mother and father ELIZABETH. -M. BORK and HARRY 
TTBORK. 


On December 13, 1972. 1 ^ New Haven Credit 

Bureau, advised that the records of that institution 
indicated that there is no adverse information regarding 
the appointee nor are there any debts outstanding. 


11 
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I I. Clerk, Credit Bureau 

of Litchfield County, Torrington, Connecticut, which 
also covers the town of Lakeville, on December 14, 

1972, advised records contain no information identi- 
fiable with the appointee. 

The town of Lakeville maintains no full 
time law enforcement agency and police protection is 
provided by the Connecticut State Police. 

Trooper ! 1. Canaan Barracks, Connec- 

ticut State Police, on December 14, 1972, advised records 
contain no Information pertaining to the appointee. 
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MISCELLANEOUS 


The following individuals were interviewed on December 

13 « 1972, r egarding the appointee by Special Agent I J 


I , . . Hartford, 

Connecticut, ndvised that although he has never met 
the appointee, he is known to him by reputation as 
having a fine legal mind, being an efficient scholar 
and a reputable man. He would not hesitate to recom- 
mend him for government employment. 


I, New Haven, 

Connecticut, advised as above. 


n. Hartford, 

Connecticut, also advised that the appointee is unknovm 
to him, however, he was familiar with his reputation in 
connection with recent e fforts to re-district the State 
of Connecticut. I I knew of no reason why BORK should 

not receive government employment. 


Connecticut, advised as above. 


], New Haven, 


United States District Judge M. JOSEPH BIUMENFELD, 

Hartford, Connecticut, advised he has known the appointee 
on a professional basis only and feels him to be an 
intelligent man. Judge BLUMENFELD noted that the ap- 
pointee had served as a master in efforts to re-apportion 
the state of Connecticut. He advised that the appointee 
had done a wonderful piece of work and he thought him to 
be a man of great industry. He believes the appointee 
rated only the highest recommendation for this position. 

Senior Circuit Court Judge J. JOSEPH SMITH, Second 
Circuit Court, Hartford, Connecticut^ advised that 
he knows the appointee on a professional basis from 
his work in the :re-apportion case in Connecticut. He 
knows him to be an able attorney^ thorough and Intelligent. 
He noted that the appointee -is well thought of in the 
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field of constitution law and , that he would have no 
question as to l>is character and loyalty. SMITH noted 
that he feels the appointee is so qualified that he 
had previously recommended him for appointment to the 
Second Circuit Court of Appeals to follow him in his 
retirement. 


United States District Judge JON 0. JNEWMAN, Hartford, 
Connecticut, advised that the appointee has appeared 
before him in New Haven, Connecticut, in an anti-trust 
case involving the Penn Central Railroad. He found 
BORK to be a very knowledgeable person, well versed 
in the law and an able attoimey. Although he has had 
no other contacts with the appointee, he feels that 
there is no question >as to his character, loyalty, and 
gladly recommended him. 


I leadelc^ 




in the black community, advised on December 13, 1972, 
that he has only indirect knowledge of ]^ RK whi rh 
based on the friendship of l l and 

I \ who were fo rmer cla ssmates at a private 

preparatory school. I I reiterated that he had no 

personal knowledge of BORK nor did he possess any in- 
formation concerning him which he would consider unfavorable. 


L Urban League, New 

Haven, Connecticut, advised on December 13 j 1972, that 
he is not personally acquainted with BORK but is aware 
of his status as a professor of law at Yale University. 

I related that in the course of his contacts with 
other legal associates at Yale University, nothing has 
ever come to his attention concerning BORK which he 
would consider unfavorable. 


I I Circuit Court, State of 

Connecticut, advised on December 13, 1972, that he 
has no personal knowledge of BORK and that to the best 
' of his recollection, BORK has never appeared in any of 
the state*s Circuit Courts. 
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I Sixth Circuit Court, New 
Haven, Connecticut, aavised on, December 13, 1972, 
that ne has no personal knowledge of BORK* 

JOHN REYNOLDS and FRANK J. KINNEY, JR. , Circuit 
Court Judges, State of Connecticut, advised on 
December 13, 1972, that they are not personally 
acquainted with BORK and possessed no information 
concerning him. 

PATRICK B. O'SULLIVAN, retired -former Chief Justice, 
currently Connecticut State Referee, Superior Court, 
advised on .December 13, 1972, that he is not personally 
acquainted with BORK but has heard of him through his 
. legal associates at Yale University. He stated that 
from comments he had heard, he can only conclude that 
BORK is very highly regarded by his associates in the 
community. 

HERBERT S. MacDONALD, JUDGE, Superior Court, New ftaven, 
Connecticut, advised on December 13, 1972, that he per- 
sonally met BORK about 3 or 4 months ago when he, MacDONALD 
was invited to a small social gathering for the express 
purpose of meeting BORK and gaining a personal access- 
ment of him. MacDONALD explained that BORK's name had 
been proposed for consideration for appointment to the 
Second Circuit Court, New York. MacDONALD said he vras 
very favorably Impressed with BORK's "erudition”. He 
said he has since read some of BORK's writings and has 
been equally impressed as they have conveyed to him a 
sense of objectivity and open-mindedness on the part 
of BORK. MacDONALD added that although his knowledge 
of BORK was limited based on this one personal contact, 
he would recommend him for a position with the United 
States government. 


On December 14, 1972, Reverend] I 

Associate Chaplain, Yale University, advised that 
the appointee is unknown to him; however, he is 
familiar with his reputation and stated that the 
appointee is a highly regarded and well respected 
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member of Yale * s academic community • He could find 
no reason to object to the appointee s employment by 
the United States Government. 

On December 14, 1972, WILLIAM SLOANE COFFIN, JR., 
University Chaplain and Pastor of the Church of 
Christ, Yale University, advised that he has met the 
appointee on several occasions and it Is his belief 
tnat the appointee is a very intelligent man and a 
thoroughly loyal American. Reverend COFFIN advised 
that the appointee is highly respected on the Yale 
Campus for nis scholarly ability, both as a lawyer 
and as an instructor* Reverend COFFIN freely admteed 
his personal objection to President NIXON and indicated 
that he felt the appointee would hold siidlar views as 
the President. CQFFIN advised that his own personal 
political beliefs have been publicly stated on numerous 
occasions and he did not feel it was necessary to 
elaborate on this at this time. 

COFFIN terminated the interview by stating that in 
regard to the appointee *s character, loyalty and 
reputation, he would have no objection to his employ- 
ment by the United States Government in a position 
of sensitivity and trust. 

On January .5, 1968, WILLIAM SLOANE 
COFFIN was indicted by a Federal 
Grand Jury in Boston, Massachusetts, 
charged with continuing to aid, abet 
and counsel violations of the Selective 
Service laws. Title 50, USC, Appendix 
Section 462a. 

On June 14, 1968, COFFIN was found 
guilty in USDC, Boston, Massachusetts, 
and on July 11, 1969, U.S. Court of 
Appeals, First Circuit Court, Boston, 
Massachusetts, ordered a new trial* 

On April 15, 1970, United States Attorney, 
JBoston, Massachusetts, declined further 
prosecution* 
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On December 14, ;1972, Rabbi ARNOLD JACOB WOLF, Director 
of the ,B*nai B'rith Hillel Foundation at yale, advised 
that he has seen the appointee on ,2 occasions but has 
never met him personally. He knows of him, however, 
by reputation and advised that the appointee is widely 
■regarded as an excellent scholar, a loyal Ambrican, 
and he feels that there could be no objection to his 
appointment to a position of security and trustwith 
the United States Government based on his character 
or ability. WOLF stated that to the best of his kkowledge, 
the appointee has never been connected with or outspoken 
on any religious or civil rights issues and, therefore, 
he did not feel that he could comment regarding BORK's 
attitudes in this area. 


ARNOLD JACOB WOLF, former Rabbi of the 
Solel Congregation, Highland Park, Il- 
linois, in April, 1962, offered his 
se ^ices as personal advisor on behalf 

of I I 

I I In March. 1963. WOlF 

was nominated Vice Chairman of the Chicago 
Committee to Defend The Bill of Rights 
(CCDBR) and, in August, 1965, was elected 
co-chairman of a Committee to Combat 
Naziism (NCCN). In June, 1966, he was 
appointed to serve on the Resident 
Committee of the National Committee 
to Repeal the McCarron Act (NCRMA). 


On December 15, 1972, , Secretary.. 

Madison Towers Apartment, 111 Park Street, New Haven, 
Connecticut, advised that HARRY P. BORK and ELIZABETH 
M. BORK, father and mcftier of the appointee, reside 
in that building. 


On December 15, 1972, Recording 

Secretary, Yale University, recirea special Agent, FBI, 
advised from his personal knowledge that the New Haven 
Lawn Club, to which the appointee belongs, has no policy 
of discrimination as to race or religion and, in fact, 
noted that it is the policy of this club to recruit 
members fromidLnority groups. 
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I New Haven Chapter, Natioml^^ 
Association .tor tlxe Advancement of Colored People (NAACP), 
advised on December 12, 1972, that he is not personally 
acquainted with BORK but has seen him on occasion at 
local civic functions. He said he possesses no infor- 
mation which would preclude him from recommending BORK 
for a position with the United States Government. 


I, New Haven County^ New 

Haven, Connecticut, advised on December 12, 1972, he 
has known BORK socially for about 2 years. He said 
he considers BORK to be a brilliant scholar and possessor 
of an outstanding legal mind. He has found him to be a 
fairminded, honest, and completely trustworthy individual 
whose appointment to a federal government position would 
be a fine asset to the country. 


On December 13, 1972, I L Connecticut State 

Bar Association, advised a check of her records reflected 
that the appointee is not a member of the Connecticut 
State Bar. 


The following items were obtained from the library of 
the New Have n Register at Ne w Haven, Connecticut, 
fumiished by | | r 

On August 19, 1964, the New Haven Register carried an 
article entitled ’’Yale Professor in Panel Conferring 
With Barry*'. The article, date^^lined Washington, noted 
that the appointee was among a group of 13 college 
professors conferring privately with Republican nominee 
.BARRY GOLDWATER about major issues in the campaign 
ahead. 

On May 13, 1965, BORK was one of 3 professors Hsted 
as having been named to law school professorship at 
Yale. 

On May 4, 1970, the New Haven Register carried an article 
entitled "Radical Right Less Dangerous, Professors Call 
New Left CTotalitarian". The article summarized the 
statements of appointee and RALPH K. WINTER, JR. , who 
spoke on a weekly radio program over Station WTIC in 
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Hartford, Connecticut. In this broadcast, the appointee 
and his colleague take New Left to task for its "wXlling- 
ness to use violence against the majority of society" 
and its lack of concern with Democratic processes, 'BORK 
went on to state that he felt that the free market would 
be the solution to the problems of the minorities in that 
they were able to enter into and bid for jobs, etc. He 
objected therefore to the entrance of government into 
the free market under which circumstance "bias is enforced 
through law and is a complete bar," 

On March 21, 1972, the Register carried 2 articles 
both featuring a photograph of appointee, one entitled 
"Next Try To Be Made By Yale's Prof Bork", the second, 
"Legislature in Turmoil Over Judges - Bork To Begin 
Immediately", In summary both articles indicated that 
the appointee had been named by a 3 judge Federal Panel 
as a "Special Master" to formulate a new re-districting 
plan that would conform to constitutional requiranents. 

The former re-districting plan had been struck down 
earlier that day for having created districts with 
"highly irregular and bizarre out lines." 

On May 11, 1972, under the heading, "Yale Professor 
Warns , 'bolleges must shun political leadership", ' 

The appointee was quoted as advising that universities 
which try to assume political leadership, face danger 
of destr^ing themselves as centers for research and 
reason, BORK was described as "lashing out at the N^w 
Left for seeming to have a naked desire to smash things 
and systems for the sheer pleasure of smashing." BORK 
was quoted from bis radio broadcast over WTIC in Hartford, 
Connecticut, 

On December 9, 1972, Information regarding BORK's ap- 
pointment by the President to the position of U,S. 

Solicitor General was announced in the New Haven Register, 

The following is a list of articles written by the ap- 
pointee as obtained from his bibliography card at Yale 
Law School Library: 

"Antitrust for Australia?- Australian Law Journal 

an evaluation of the American 9/30/65 

Experience" 
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“Civil Rights - A Challenge*' 

"The Civil Rights Bill" 

"Conflicts Between Patent 
and Antitrust laws? - 
Comments" 


"Contrasts in Antitrust 
Theory; 1" 

"Criminal enforcement of the 
antitrust laws: a general 
appraisal" 

"The crisis in antitrust" 

"Direct controls and the 
free market" 

"The goals of antitrust,,." 

"The goals of antitrust 
policy" 

"Legal dimensions of the 
decision to intercede in 
Cambodia" 

"Legislative Intent and 
the policy of the Sherman 
Act" 

"The role of reason and 
the per se concept; price 
fixing and market division" 

"Antitrust in dubious 
battle" 

"Neutral prindiples and 
some first amendment 
problems" 




9/21/63 

New 'Republic 8/31/63 

Chicago Tribune 3/1/64 

Patent, Trademark, & 
Copyright Journal of 
Research and Education 

1966 

Columbia Law Review 3/65 


N,Y,S. ,Bar Associa- 
tion Symposium 1963 


Fortune 12/63 

Yale Political 6/64 


Columbia Law Review 

3/65 

American Economic 
Review 

5/67 

American Journal of 

1/71 

Intemiational Law 

Journal of Law and 
Economics 

10/66 

Yale Law Journal 

4/65 

Fortune 

9/69 


Indiana Law Journal 
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"Resale price maintenance 
and consumer welfare" 

"The Supreme Court vs. 
corporate efficiency" 

*Ve suddenly »feel that 
law is vulnerable" 

*’Why I am for Nj[Xon" 

"The goals of antitrust: 

A dialogue on policy" 

"Resale price maintenance 
and consumer welfare" 

'iNeutral principles and ‘ 
some first amendment pro- 
blems" 



Yale Law Journal 4/68 

8/67 

Fortune 12/71 

New Republic 6/1/68 

Columbia Law Review 3/65 

Yale Law Journal 4/68 

Indiana Law Journal 

Fall, 1971 
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Bvreov File #: 


Choracter: 


SPECIAL INQUIRY 


Synoprf,: Honorable G. WARREN NUTTER, Assistant Secretary 

of Defense for International Security Affair's recommends 
BORK. No additional pertinent information in the files 
of the Naval Investigative Service. 

^ -P- 

DETAILS : . 

ASSOCIATE 

On December 18, 1972, Inferable G. WARREN NUTTER, 
Assistant Secretary of Defense f5i^ernational Security 
Affairs), Pentagon, advised he assumed his position in 
1969 and is currently on a leave of absence from the 
Economics Department of the University of Virginia. 

About eight years or more ago, he came to know BORK due 
to their common academic pursuits as both have heen 
and are members of the Mont Peler in 'Society (an international 
society of economists, lawvers and political scientists 
whose common interest is the preservation of free 
democratic societies. The organization meets once a year.) 
From 1966 to 1969, NUTTER was Director of the Thomas 
Jefferson Center and BORK recently became a member of 
the* b 9 ard ot directors of the Thomas Jefferson Center 
Foundation. Also, in 1964, BORK and NUTTER Worked for the 
Republican National Committee. 


Thkt neither recomnendatioAt act cOAcla»t<>A« of FBI. It it the property of the FBI oAd Se loAAed to your Aceoey: &t aa<S fits coAteots 

are AOt to he dirtrihuted outude your aceocy. 


Xk K OOVrRKMKNT FftXNTPlO OrnCC f 1170 O « 40«>I40 






TO ACT I M3 DIRECTOR 


ROBERT KERO 


Pbork, 


fBDWil EWREAU Of JNVESTKSWRJS 

COMMUN'ICATIONS S£CI^DJ!^ 
dec 191972 

acECExyi^^ 


FPOM CHICAGO X16 1-2424) (P) 3P 


special inquiry. 


I ; BeSeof «— I— • 

(i- CcfleS® — “■ 
i;. <a:«veSccs«5 —• 
KCbsxwi—— 
if,6aSb«f — — “ 
fc,<S*t.h<6KS* — — 
— — 

XnS« 

tir. ParrSi ■ — 
SoXC*»*— — 

jjr, WoiWM — — 
Je'.*. — 

,Mi. xi»i«y — — 

lU. — 

'Mr*. S«»« — 


m 


m/tiH 
M4240 . 


re CHICAGO teletype TO BUREAU ;DATED DECEMBER 18, 
LAST., AND BUREAU PKOtE CALL DECEMBER 19, INSTANT. 

FaLOWING INVEST.IGAT ION conducted on: DECEMBER -19, 
-^IN^ANT: 

/ I I, at torney, OF-LORD, BISSEL, 

and brook,. :i35 south La Salle street., Chicago, Illinois, 
advised IE was chairman of section of antitrust law , 

AMERICAN. BAR ASSOCIATION, (ABA> , UNT IL HIS TERM EXPIRED^ 
IN. AUGUST.,, .LAST. HIS ASSOCIATION WITH BORK AT ABA WAS 

MINIMAL IBUT HE KNEW HIM WHEN BOR K WAS AFFILIATED WITH 


FIRM OF KIRKLAl© AND aLIS, CHICAGO. ON SEVERAL 

OCCASIONS, HE AND BOR K REPRESENTED MULTIPLE DEFENDANTS / 

IN TRIPLE iDAMAGE ANTITRUST CASES. THESE CASES DID ///- 
NOT. GO TO TRIAL BUT IE PARTICIPATED IN NEGOTIATIONS SoTRE^dIc ‘ ^ 

WITH.BORK on the same SIDE. OS JAN 31 1973 

EID page one on - 


S^8FEB5 <9^ 
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PAGE TWO 

I said bork is competent Lawyer with fine 
M lto WHO, if appointed S0LICIT(»? general, would vigorously 
enforce the antitrust laws although he would have his 
OWN approach AS to WmT THE ENFORCEMENT WOULD BE, KE 
AGREES with BORK THAT ANTITRUST ENFORCEMENT IS 
OCCASIONALLY TOO STRONG UNDER CERTAIN SETS OF FACTS 

ALTHOUGH Patent violations should be fia.ly prosecuted. 

IE HIGH.Y RECOMMENDED BORK. 

l - ATTORtEY, ONE NORTH LA SALLE 
STREET, CHICAGO, ILLINOIS, SAID THAT ALTHOUGH BOTH HE 

AM) B(«K ARE MEMBERS OF THE SHERMAN ACT COMMITTEE OF ABA, 
HE DOES NOT KNOW HIM THROUGH THE COMMITTEE. HE KNEW 
BORK TmOUGH CASE INVOLVING ALLEGED PRICE FIXING 


UM)ER ANTITRUST laws BY, U.S.. STEEL, BETH-EHEM STEEL 


AND OTHER STEEL COMPANIES. 


Vas among lawyers 


REPRESENTING JEW YORK AM) CHICAGO TRANSIT COMPANIES 
AND BORK REPRESENTED NEW HAVEN RAILROAD. HE AND BORK 


REPRESENTED PLAINTIFFS AND WON CASE. 


EM) page TWO 
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PA^E TWEE • 


)^S 


ICONSIDEHS BORk CaPaBLE, COHSCIENCIOUS 
AM) LOYAL AMERICAN. HE SAID BOR K IS SOMEWHAT LESS 


ENTHUSIASTIC TmN SOME PEOPLE ABOUT ABSOLUTE ENFORCEMENT 
OF SHERMAN. ACT BUT HE HAS A PROFESSIONAL ATTITUDE AND 
WOULD REPRESENT THE GOVERfWEKT TO BEST OF ABILITY. 

CONSIDERS BORK* S APPOINTMENT AS SOLICITOR GENERAL A 

GOOD APPOINTMENT. 

REPORT FOLLOWS. 


END 
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Norman Strogsoi sixty*lwo, recently 
retired as chairman of the board of 
J. Walter Thompson Co.^ can now 
give full time to his second career 
as a bibliophile. Earlier this year he 
taught a course fn the art and history 
of the book at the University of Cali- 
fornia, Santa Cruz, and he Is now 
establishing, largely out of his own 
collection^ a museum at St. Helena, 
California, devoted to Robert Louis 
Stevenson. Strouse has also written 
books on book collecting and oper- 
ates his own hand printing press. He 
has reproduced old woodcuts and 
some favorfte passages from his col- 
lection of more than five thousand 
items. Including rare books, manu- 
scripts, autographs, and Incunabula. 
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^^There has grown up in recent years the pernicious notion 
that antitrust is some sort of open warrant for 
prosecutors to roam the business world like knights-erranty 
deciding for themselves which are the damsels 
and which the dragons. . 

Antitrust in Dubious Battle 

hy Robert H. Bork 


In antitrust policy the Nixon Administration has 
sprinied away to a fast start in the wrong dii%ctioh. The 
Antitrust Division of the Department of Justice appears 
in danger of not only missing a rare and invaluable op- 
portunity to reform this sadly decayed field, but^if >ts 
unreflective assault on conglomerate mergers is a taste of 
the future — making a bad situation much worse. If it 
wishes to pursue a course that is r^ponsible and construc- 
tive, this Administration had better pause and take seri- 
ous thought about the proper goals of antitrust and the'^ 
means by which they can be achieved. 

There has grown up in recent years the pernicious no- 
tion that antitrust is some sort of open warrant for pros^ 
cutors to roam the business world like knights-errant, 
deciding for themselves, often in defiance of conventional 
anatomical indicia, which are the damsels and which the 
dragons. Right now the chief of the Antitrust Division, 
Richard W. McLaren, seems to think he sees a lot of con- 
glomerate mergers exhaling flames. Before he slays them, 
it is fair to ask his reasons, since he sometimes sounds as 
if the antitrust laws were his mandate to pursue every 
social policy except the prevention of lascivious carriage. 

Among other things, he has mentioned that conglom- 
erate acquisitions may be tax-motiyated, may involve the 
issuance of dubious securities, are causing something 
called a “radical restructuring” of the economy, and re- 
sult in “human dislocations.” Valid or not, these objec- 
tions have nothing to do with antitrust policy. Take- 
“human dislocations,” for example. What precisely, does 
McLaren have in mind? “When the headquarters of one or 
two large companies are removed from the nation's small- 
er citi^ to New York or Chicago or Los Angeles, I think 
we all recognize that there is a serious impact upon the 
community. The loss is felt by its banks, its merchants, 
its professional and service people — ^accountants, lawyers, 
advertising agencies. The community loses some of its 
best-educated, most energetic and public-spirited citizens. 


Professor Bork, a member of the Yale Law School faevlty, 
is a specialist in antitrust law and has written previously 
for Fortune on this subject. He was a dissenting member 
of the Neal task force appointed by President Johnson to 
study antitrust policy. 


I am concerned that even some of our larger centers may 
' become ‘branch house cities,' whose major business affairs 
are directed by absentee managers. As I have indicated 
^rlier, these are results which contravene the national 
policy as repeatedly expressed by Congress.” 

Every lawyer loves a skillful gambit, and attributing 
to Congr^ a clear-cut policy it never voted on has always 
been considered good, clean legal fun, the sort of ink cloud 
you shoot out when neither the statute nor the facts of the 
case support your position. But this is going a little too 
far. McLaren is now more than an advocate : he is a policy- 
making official. 

It is time somebody spoke the magic words “law and 
order.” Members of this Administration must certainly 
display a positive reaction to that phrase, and law, we 
surely need not remind them, imposes restraints upon 
prosecutors and courts quite as much as upon ordinary 
citizens. The creative flair of the Antitrust Division must 
be kept within the bounds of the statutes it has been given 
to enforce. Congress has never, much less “repeatedly,” 
enacted a keep-'em*down-on-the-farm statute that makes 
- the illegality of a merger depend upon its contribution to 
some interstate brain drain. 

It may be admitted-that the opinions expressed in the 
. congressional debates on the merger statute. Section 7 of 
the Clayton Act as amended in 1950, display the same 
richness of variety as the contents of a fruitcake, so that 
you can pry a fragment of almost any social policy out of 
them. But the statute Congress actually voted on calls 
solely for tlhe preservation of “competition” and the avoid- 
ance of “monopoly.” It forbids acquisition of one company 
*by another, that is, only where the effect “may be sub- 
stantially to lessen competition or tend to create a monop- 
oly.” With the aid of a little basic economics, you can 
make a law out of that — taking the terms, as is natural 
and sensible, to refer to the desirability of efficient use 
jot economic resources in the interest of consumers. But 
should the Antitrust Division attempt to judge conglom- 
eTate mergers by weighing gains in efficiency and compe- 
. titive vigor (which McLaren admits are relevant) against 
losses to the certified public accountants of Keokuk, mix- 
ing in sociological speculation whether that city or Chi- 
cago more urgently needs a particular lot of public-spirited 
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citizens, the result can only be uninformed, ad hoc polit- 
ical guesswork, not anything remotely recognizable as law. 

Such a result would violate not merely the wording of 
the statute but, more fundamental, the ideal of law. Anti- 
trust is a hybrid policy science, being composed of both 
law and economics. I use the word “science” deliberately. 
We are too little accustomed to thinking of law as a sci- 
ence, and indeed in current practice there is little enough 
to suggest the concept, but it should be obvious that law 
must develop the characteristics of a policy science if the 
ideal of the rule of law is even to be approximated. At the 
center of any science of law must stand a normative model 
of judicial behavior, which is to say a system of under- 
stood constraints upon the values judges may consider in 
deciding cases and the methods by which they may reason 
from proper values to the decision of specific controver- 
sies. To a large extent that model must based upon the 
specialized function of courts as against the explicitly po- 
litical role of the legislature. 

. Antitrust, unlike many other fields of law, already pos- 
sesses the rudiments of such a science, but failure to follow 
its principles consistently has led to much that is wrong, 
and even perverse, in current judge-made law. To start 
with the bright side, the Supreme Court has resolutely 
refused to judge the legality of pricing agreements by 
the general “reasonableness” of the prices charged. To 
do so would have mired the Court, without criteria fit for 
judicial use, in a grossly political balancing of the inter- 
est of consumers in low prices against the interest of pro- 
ducers in high prices. Any such compromise between the 
conflicting claims of interest groups belongs to the legis- 
lature. But the Court in recent years has failed to recog- 
nize that it commits the very error it avoided in pricing 
cases when it undertakes to balance the interest of con- 
sumers in increased efficiency against the interest of what 
the Court calls “viable, small, locally owned businesses.” 
That is what the Supreme Court has done in some merger 
cases. This casO-by-case legislative compromise is not only 
an improper function for courts applying statutes, but 
also one at which they are not at all adept. In antitrust, 
when inconsistent values have been let in, it has been the 
consumer interest that has gone under. And yet this is 
the primary value that antitrust's protection of competi- 
tion is intended to serve. 

The first requisite of reform 

It hardly needs saying that the same value constraints 
are relevant to prosecutors. If, for example, a judge is 
not properly free under amended Section 7 of the Clayton 
Act to determine the legality of a corporate acquisition 
according to the dollar worth of the corporation's assets, 
it is certainly not proper for a prosecutor either to try 
to persuade the judge to do just that, or to bring actions, 
motivated by such considerations, that will at the least 
have harassing effects. That amalgam of muddled think- 
ing, social mythology, and sentimental rhetoric known to 
its intimates as “the social purposes of antitrust,” how- 
ever sonorously it may ring upon ritual occasions for 
mock-Jeffersonian oratory, must be excluded from judicial 
and prosecutorial decisions about actual cases. The first 
requisite of antitrust reform, therefore, is the identifica- 
tion of and principled adherence to proper goals. The only 
legitimate goal of our present statutes is the maximization 
of consumer ivelfare. And that is true, I stress, not be- 
cause antitrust is economics, but because it must be, first 
and foremost, deserving of the name of law. 


Businessmen can seek profits in two quite different 
ways that impinge upon consumer welfare. One is the 
method of monopoly — ^gaining market control in order 
to increase net return by restraining output and raising 
prices, Monopoly misallocates resources with the result 
that the economy as a whole produces less than it other- 
wise could, a clear disservice to consumers. The other and 
altogether different method is the creation of efficiency — 
by cutting costs, opening new markets, offering new or 
modified products and services, or in other ways vying 
successfully for consumer dollars. The whole task of a 
consumer^oriented antitrust policy is to estimate which 
of these opposing effects predominates in any specific 
market behavior or structure. 

Since neither misallocation of resources nor efficiency 
can be directly measured, there is absolutely no merit to 
the common proposal to decide cases by studying all rele- 
vant performance factors. To illustrate, we cannot begin 
to quantify a claimed future improvement (or decline) 
in the performance of Jones & Laughlin resulting from 
its acquisition by Ling-Temco-Vought, because that would 
require, among other impossibilities, precise statements 
about differences in quality of future decisions concern- 
ing problems that cannot now even be identified. 

The Philo Vance approach 

Correct analysis employs what has been called, with 
misplaced sarcasm, “the Philo Vance approach to anti- 
trust,” Since courts cannot measure efficiency or misallo- 
cation directly, they must rely on probabilities, framing 
general rules on the basis of economics. Where economic 
theory tells us that certain business behavior is likely to 
result in monopoly profits and misallocation of resources, 
such behavior should be illegal. All other behavior should 
be lawful so far as antitrust is concerned, since, in rela- 
tion to consumer welfare, it is either neutral or motivated 
by considerations of efficiency. A tax-propelled conglom- 
erate merger, for example, is neutral since courts have no 
means of judging what impact, if any, it will have upon 
consumer welfare. They should, therefore, leave the situ- 
ation to the tax laws or to any other statutes Congress may 
enact, Efficiency-motivated mergers deserve the law’s pro- 
tection. The market will penalize those that do not in fact 
create efficiency. . 

Economics provides one other lesson that should be 
written in red letters across every antitrust prosecutor’s 
bathroom m,irror: injury to competitors is irrelevant to 
the question of injury to competition and consumer wel- 
fare. Much antitrust argument today seizes upon the fact 
of competitor injury and treats it as not merely relevant 
but decisive. The antitrust enforcer, with a massive non 
sequitur, leaps from observed fact to inferred significance 
as nimbly as did the apocryphal fundamentalist: “Believe 
in baptism? Why, man. I've seen it done!” 

You may see injury to a competitor ; you will never see, 
as raw fact, injury to competition. The presence of the 
latter can be inferred only on the basis of economic theory. 

A company’s loss of sales — ^which is all that is ever meant 
by injury to a competitor — is fully consistent with a gain 
in efficiency by a rival company. Because antitrust law - 
has confused the fact with the inference, many of its most 
cherished doctrines strike directly at efficiency as a threat 
to competition. In such cases, and they are increasing in 
number, the law itself inflicts upon consumers the kinds 
of losses that it is intended to prevent 

Unhappily for those of us who make a living out of 
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anlitrust’s mysteries, the truth is that the law almost al- 
ways, regardless of context, uses one of two basic theories 
of how competition may be injured: 

1) Competitors may agree to remove the rivalx'y exist- 
ing between themselves ; or 

2) Competitors may inflict injury on rivals and thereby 
ultimately injure the competitive process. 

Cartels and large horizontal mergers fall within the 
first theory, which, though it has been drastically over- 
extended, contains an important core of validity. The sec- 
ond theory — that of supposedly “exclusionary” practices 
— is the sole support for the present stern rules concern- 
ing vertical mergers, tying arrangements, exclusive deal- 
ing contracts, and price discrimination, as well as for the 
developing harsh treatment of conglomerate mergers and 
reciprocal buying. This large and growing structure of 
law rests upon an exceedingly flimsy foundation, for in 
the version used by the law the idea of exclusionary prac- 
tices as a threat to competition is fallacious. 

Add two and zero and get four 

The fallacy lies in counting the same thing twice — in 
this case, the same market power. The nature of the error, 
which is basic to antitrust^s current confusions, can be 
simply illustrated. Frank Carruthers, let us suppose, owns 
the only motion-picture theatre in the remote hamlet of 
Lakeville, Connecticut. Having a monopoly, he drives the 
price of films down to $800 while exhibitors in New Haven 
must pay $1,000 for a film of equal quality. Carruthers 
expands by purchasing one of the New Haven theatres, 
thinks the situation over, and telephones a distributor to 
announce that he wants better-quality films for his newly 
acquired theatre in order to gain an advantage over the 
opposition. “Delighted,” the distributor replies, “I can let. 
you have them for $1,200 each.” 

“You don’t understand,” says Carruthers. “I \yant the 
better films in New Haven for $1,000 or I won’t show any 
of your films in Lakeville." 

According to the prevalent antitrust thinking, the dis- 
tributor has no choice but to say yes to this demand, but 
I think we may confidently rely upon him to say no. Of 
course, it is worth something to the distributor not to be 
excluded from Lakeville. But — and this is the overlooked 
point — Carruthers has already exacted that something, 
in the form of the $200 discount on $1,000 films. Carruth- 
ers cannot eat his cake in Lakeville and have it in New 
Haven too. In demanding a $200 discount in Lakeville 
and a $200 discount in New Haven, he is demanding that 
the distributor pay for the same thing twice, pay $400 
for a market advantage worth $200. It won’t work. 

Presumably, Carruthers could, if he chose, give up the 
discount in Lakeville in exchange for a $200 discount on 
better films in New Haven, but that would bring him no 
unfair advantage. Rival exhibitors in New Haven would 
have to pay $1,200 for better films, and so would Car- 
ruthers — $1,000 plus the $200 given up in Lakeville. 

' Under one guise or another, the fallacy of counting the 
same market power twice pervades antitrust law. It turns 
up, for example, in the precedent-making suit that the 
Antitrust Division filed against LB.M. in the closing days 
of the Johnson Administration. The charge, laid under 
Section 2 of the Sherman Act, is monopolization. I.B.M.’s 
share of industry revenues has varied, according to the 
complaint, from about 69 to 80 percent in recent years. 
These figures suggest superior efficiency, but the com- 
plaint attempts to avoid this natural inference by alleging 


that I.B.M. denied its rivals the opportunity to compete. 

LB.M. did this, it is alleged, through such devices as 
quoting a single price for computers and software. But 
since LB.M. can charge all its computer is worth in the 
price of the computer, it cannot get more than the com- 
bined worth of computer and software by selling them to- 
gether, any more than Carruthers could get more than 
the combined worth of his positions in Lakeville and New 
Haven by negotiating for them together. Does the selling 
of computer and software together improperly inhibit the 
ability of rival computer makers to compete? Of course 
not. If they can compete with LB.M. in computers, they 
can either produce the necessary software themselves or 
find other companies that can. Then the customer can 
choose the package he likes best, To assume that compe- 
titive software is not available to I.B.M.’s rivals is to as- 
sume that I.B.M.'s market strength lies not in computers 
but in software, and, therefore, that the government has 
the case backward. Chances are I.B.M.’s single-price pack- 
age was a convenience or contributed to the total service 
the company sold, in either case a form of efficiency — 
which does, to be sure, make life harder for rivals. But it 
is impossible to see the practice as a means of improperly 
preventing competition, and with that idea out of the way, 
the government’s suit stands revealed as an attack on 
outstanding commercial success as such. 

Although numerous economists point to the double 
counting of market power as an obvious error, antitrust 
prosecutors continue to assert, in one context after an- 
other, the equivalent of the proposition that a seller can 
add $200 and zero and get $400. Clearly, this peculiar form 
of new math is wrong — the questioned behavior has other 
motivations and other effects. Since double counting forms 
. the mainspring of antitrust reasoning.about exclusionary 
effects, a large body of antitrust doctrine, including the 
existing and emerging rules against vertical and conglom- 
erate mergers, must be considered to stand unjustified. 

Conglomerate mergers— phantom threat 

The Nixon Administration’s announced determination 
to wage war on conglomerate mergers — with special but 
by no means exclusive attention to the acquisitions of the 
top 200 manufacturing companies — must rank as one of 
the bleakest, most disappointing developments in antitrust 
history. An Administration that could have initiated pro- 
consumer reforms has chosen instead to accentuate and 
extend some of antitrust’s most irrational economic theo- 
ries. The campaign against conglomerate mergers is 
launched in the teeth of the conclusion reached by the 
task force that President Nixon himself appointed to 
study and report on antitrust policy. The task force, 
headed by George J. Stigler, professor of economics at 
the University of Chicago,, said of conglomerate mergers : 
“Vigorous action on the basis of our present knowledge 
is not defensible.” It most certainly isn’t. And yet since the 
submission of that report we have had not only announce- 
ments that vigorous action is to come, but also the filing 
of suits against L-T-V’s acquisition of Jones & Laughlin, 
I.T.T.’s acquisition of Canteen Corp., and Northwest In- 
dustries’ attempt to purchase effective control of Goodrich. 

If McLaren succeeds in sustaining the theories of these 
cases in court — and in recent years the Antitrust Division 
has been able to get almost any theory upheld in the Su- 
preme Court — he may have succeeded in destroying the 
last vestiges of rationality in the antitrust laws. If con- 
glomerate mergers can be held a threat to competition, 

continued page 160 
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THE BIG 

BOONDOGGLE 

AT 

LORDSTOWN 


When General Motors 

embarked on a whirlwind expansion 

program to produce a new 

car, the Ohio construction industry 

was sucked into a dizzy 

bout of inflation. 


hy Don Sider 


The explosive inflationary pressures generated by labor 
conditions in the $90>billion construction industry pose 
a dramatic thi^t to the national economy. In the past 
year, construction costs have increased by 9 percent. Most 
of the wage settlements won by the building-trades unions 
in the first six months of 1969 call for annual wage in- . 
creases of between 15 and 22 percent. These contract, 
totally unrelated to productivity, reflect the unchallenged 
power of the building-trades unions at the bargaining 
table. (See “The Unchecked Power of the Building 
Trades,” FortUNK, December, 1968.) And that alarming 
spiral will continue. A Ford Motor Co. executive has. 
w:arned his colleagues that they can expect plant-construc- 
tion costs to increase by 53 percent over the next five years. 

The sharp impact of wage-price developments in con- 
struction is spreading throughout the rest of the economy. ■ 
As costs rise elsewhere, industrial unions are using set- 
tlements in the construction industry as their initial de- 
mands at the bargaining table. Gradually, housing, if not 
subsidized, is being priced out of the reach of a large sec- 
*tion of the population. Essential public service, such as 
hospitals arid transportation, are being delayed or aban- 
doned b^use of the unconscionable rise in labor costs. 
This unchecked inflation presents the business community 
with what is probably its most serious and urgent prob- 
lem. Some industrialists are groping for a way to put a 
stop to it. But most of them, while admitting the existence 
of the crisis, contribute dirwtly to it by rationalizing the 
toll of construction costs as “one shot” expenditures es- 
sential to the conduct of their normal businesses. 

A case iri point is the decision by General Motors to 


build a $75-million plant in Lordstown, Ohio. In the fall 
of 1968 the company announced plans to build a new car, 
the XP 887, that would conipete in price and performance 
with the niost popular imports. Since G.M. vvas faced with 
steadily increasing labor and material costs, the design 
and location of the new plant were of paramount im- 
portance. Moreover, in order to keep the costs of the com- 
pact to a minimum, G.M. w:anted a new plant so that it 
could intrcduce the most sophisticated automated assem- 
bly techniqu^‘ with a minimum of interference. 

After ajcbmprehensive study, G.M. decided to locate a 
2,300,000-;^uare-foot stamping plant at Lordstown, Ohio, 
nex^t to an assembly plant that w;as turning out Chevro- 
lets. The new stamping plant will produce the small-car 
bodies, Und the existing assembly lines will be converted 
for the production of, the XP 887, which is expected to be 
on the market by mid-1970. At the same time, G.M. is 
building a 700,000-Square-foot assembly plant for the 
Chevrolet truck division. 

Of G.M.'s 110 building projects, completion of the 
Lordstown plant is being given top priority. Days after 
Chairman J.aihes Roche announced that the XP 887 ‘was 
on the planning boards, engineers were surveying the 
wooded i;100-acre site in the rolling farmland of the 
Mahoningj Valley, \yith frantic haste, contractors began 
to assemble'^ labor force. Says Frank Riley, G.M.’s vice 
president bf manufacturing, “When we get the first press 
in there and. get the die in, well make our first stamping. 
And no matter when it is, some people here will think 
it’s too late.” 

The crash program at Lordstown has led General 
Motors to accept with equanimity skyrocketing overtime 
and boondoggling work practices that it would consider 
intolerable in any Fisher-body plant. Yet, with its gaping 
press pits empty and most of the floor space still open to 
the sky, the plant at mid-August 'was six weeks behind 
schedule. In the first nine months of construction, workers 
earned over $2 million in overtime,. Eighteen regular 
days of production were lost because of seven Wildcat 
strikes. A contractor has sued the unions invblved for 
over $190,000 in damages. And the construction industry 
in northern Ohio is suffering a severe manpower shortage 
and spiraling costs as a result of G.M.’s urgency. 

Lawsuits and logrolling 

When construction workers heard about the big new 
rush job in northern Ohio, they flocked from as far away 
as California and Louisiana to try to get in on what they 
knew would be easy pickings. In November heavy-equip- 
ment operators were working up to seventy hours per 
week — known in the trade as “seven tens.” At one time or 
another since' then, most of the crafts have worked a 
seventy-hour week. The overtime pay varied as the project 
progressed — most trades were working sixty hours in 
March; in June they worked an average of fifty-three 
hours. Consider the weekly wages at the seventy-hour 
pace: $563.50 for a laborer, $661 for a carpenter, and 
$666.50 for ah operating engineer. 

G.M. officials refuse to say how much total overtime 
was built into the critical-path program, but agreements 
signed with individual subcontractors indicate that forty- 
eight-hour and fifty-four-hour weeks will be usual through 
February, when the bulk of construction is to be com- 
pleted. The critical path for the stamping plant — with 
installation of the first pilot line of presses scheduled for 
December 1 and production by May 1 — was created 
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America’s utilities want to make srhokestacks and smoke 
d thing of the past. General Electric nuclear power will help. 

Cmbn ooW/ Sapfa. You'd figure outliow to ipoke your Cbristijias deliveries/ 
evep if there werepft a single chimpey ip Apiericd. 

We’ll pever get rid of them all. Bot there's d way to get rid of many. All-electric livipg. 

We’re well oh our way to all-electfic livipg fight pow. 

Ip the 1960‘s the patiop's utilities produced twice as much electricity as ip the 50's. 

Ip the 70’s it will be four times ds ipuch- 
Nuclear power Is playipg a piore and nhore iniportant part in this move. 

It was opiy twelve years ago that the first nuclear power plant was built by General Electric. 

Yet toddy there are 44 GE nuclear plants built or being built for utilities. 

Because pot opIy is pucledr power dp efficient way to make electricity ... it is 
also ap ec6pop)ical way. Apd d clean way. 

So it piakes all-electric livipg pot only likely, but also very worthwhile. 

Think of what that would do for the dir-pollutiop problem. Electric heatipg without 
spiokipg chimneys. Electric mdss transit without fuhies. 

Maybe evep electric cars without exhausts. 

Now that’s a clean, clear bit of progress worth going out of your way for— eh, Santa? 


Progress is our most innportant product 

GENERAL^ ELECTRIC 


\ 


Antitrust 

in Dubious Battle edntiniced 

an antiirusi atitack upon conglomerate mergei;s raise a 
variety of debater^’ poinfs that can, I believe, be character- 
ized as essentially frivolous. The most commonly urged 
points against conglomerate mergers are that they increase a 
general concentration of oy/nership in the American economy, 
- raise the possibility of reciprocal buying, and create — dread 
phrase — “barriers to entry.” The first of these points is, at 
its strongest; irrelevant; the Second describes a practice 
that IS either harmless or beneficial; and the third raises a 
specter that is just that, an incorporeal apparition. 

A prophecy that never ceases to frighten 

The imminent concentration of all ownership in a few 
giant corporations, with the accompanying demise of sturdy, 
locally owned small business, is the standard, Mark I, all- 
weather antitrust hobgoblin. It serves not only against 
conglomerate mergers, of course, but against any merger 
involving a very large company, even where the acquired 
company is far from large. This congealing of the economy 
has been prophesied freely at least since 1890 on the basis of 
perceived trends, and it never happens. It also never ceases 
to frighten people. The evil of the predicted economy-wide 
concentration is supposed to be both so self-evident and so 
enormous that counter-argument is bverwhelmed. Nothing 
about the prediction is self-evident, not the statistics, the 
correctness of the extrapolation, or the assumed sociological, 
political, or economic consequences. 

These all de^rve examination, but the point to be empha- 
sized here is that the superconcentration issue, whether 
genuine or synthetic in other aspects, is a bogus antitrust 
issue. It has no proper place whatever in enforcement de- 
cisions under the present statutes, because it is irrelevant to 
competition in particular markets and to the allocation of 
resources by ;the market mechanism. Consistent with the 
consumer-welfare standard, it is rnarket concentration, not 
economy- wide concentration, that is the subject of the Clay- 
ton Act's provisions wiiceming “competition” arid “mo- 
nopoly.” Congress could write a statute about the sociological 
implications.of economy-wide concentration achieved through 
mergers — a statute that would perhaps be phrased in terms 
of the size of merging companies' assets. But Congress has 
not done so. If superconcenti^tion is a matter of concern, 
Administration officials should appear before the appropriate 
congressional committees to ask for a political decision, ex- 
pressed in the form of a statute, on hoyv superconcentration 
should be dealt with, and ho\V much economic benefit we 
are willing to sacrifice in the process. 

Another hobgoblin is reciprocity, the business practice of. 
buying from those Vvho buy from you. Though it has probably 
been going on since men traded arrowheads for mammoth 
hides, it has only recently been discovered to be anti- 
competitive. The discovery comes at an opportune time for 
the anti-conglomerate campaign — the more diversified a 
firm becomes, the more likely that somewhere in its complex 
dealing it will, find the chance to practice reciprocity. 
Attorney General John N. Mitchell has indicated that the 
potential for reciprocity will be a key argument in the attack 
on conglomerate mergers. He characterized the practice as 
“one of the most easily understandable darigers posed by the 
conglomerate merger.” 

On the contrary, in economic terms the “danger” is not 
understandable at afi, much le^ easily. As the Stigler task 
force reported, the “economic threat to competition from 


reciprocity f^iprocal buying arrangements) is either small 
or rionexistent.” The objection to reciprocity involves the 
Carruthers fallacy— counting a quantity of market poyrer 
more than once. If a company is using its position as an 
importent customer to bargain the best possible prices from 
its suppliers^ then that company has no market poyrer left 
to force the suppliers to buy from it on noncompetitive ternjs. 

The rhetoric of “barriers to entry” is the latest conceptual 
fig leaf used by the enforcement agencies to hide the obtrusive 
fact of life that commercial success is usually due to superior 
efficiency. Sd far this rhetoric, too, has been highly successful. 
It persuaded the Supreme Court to strike down Procter & 
Gamble's acquisition of Clorox on the theory that any 
addition to CIprox's effectiveness in the market for household 
liquid bleach would rai^ barriers to entry. (See “The 
Supreme Gpurl versus Corporate Efficiency,” Fortune, 
August, 1967.) In the' long course of thatlitigatiori, nobody — 
not the FTC, the Antitriist Division, the Solicitor General, 
-- or the Court^ — ever explained even once how a “barrier to 
entry” differed from superior efficiency. 

The case ceptered on the “barrier” that would be created 
if Cldrox shared in the quantity discounts that Procter wras 
supposed id receive from the television networks. Nobody 
ever showed^ why the ability to get such discounts should not 
be considered an efficiency. And now, most humiliating 
development of all, it begins to appear from the separate 
researches of David Blank, a vice president of C.B.S., and 
John L. Peterman, a professor at the University of Chicago 
law school, that the crucial quantity discounts may have 
suffered from the even more rerious defect of not existing. 
This whole episode has an air of satire: a major merger Was 
dissolved, an unsound concept vvas embedded in the law, and 
a vital prec^ent was established — all on the application of 
■v . „a ri erroneous theory to an apparently nonexistent “fact.” 

The only way a company can make -entry more difficult 
through a conglomerate acquisition is by inclosing efficiency, 
and that is beneficial. But if the Antitrust Division succeeds 
in inhibiting conglomerate mergers with these theories, it 
will have erected real, and truly anticompetitive, barriers 
to entry. A succmful legal attack would deny us the benefits 
these meigere can confer: revitalizing sluggish companies 
and industries; improving management efficiency, either 
through replaceihent of mediocre executives or reinforce- 
ment of good pries with aids such as superior data retrieval 
or more effective financial-control systems; transferring 
technical arid marketing know-how across traditional in- 
dustry lines; meshing research or distribution; increasing 
ability to ride out fluctuations; adding n^ed capital; and 
providing owner-managers of successful snjall companies 
with a market for selling the enterprises they have creat- 
ed, thus encouraging other men to go into businesses of 
their own. 

Mistaking horizontal for vertical 

The same sort of confusion that characterizes antitrust 
arguments against conglomerate mergers also shows up in 
arguments against vertical mergers. A vertical merger, of 
course, is one in which the acquired company is, actually or 
potentially, a customer or supplier of the acquiring company. 
The courts, ai the urging of the Antitrust Division, treat 
vertical mergers with a ferocity wholly unjustified by 
economic analysis. The law supposes that a nianufacturer, 
M, with 5 percent of a market, can “foreclose” his rivals 
. and "lever” himself to a competitively unjustified market 
share by acquiring a retailer, R, who has 1 percent of the 
market and has been- selling other manufacturers' products. 
This is the Carruthers double-counting fallacy again. The 

continued pagelGU 
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American industry 
can no longer be 
an asylum for 
illiterates. 


Over 8,000,000 American workers have the read- 
ing, writing and counting ability of a 4th Grader. 

In other words, 10% of our labor force is func- 
tionally illiterate. 

Until recently, there was a place for the illiterate 
in industry. But now, technology is threatening to 
evict them, if possible. 

The problem is, they can’t be retrained. Because 
they can’t read the most elementary insthictions. 

And this is what we’re dealing with at Olih. 

Together with the Board of Fundamental Educa- 
tion, we instituted a literacy program— and then a 
High School program— in three of our plants, using 
company space and funds. 

Despite initial obstacles (principally older men 
who didn’t want to admit they were illiterate), we 
graduated our first classes several years ago. 

And so far, the results have been so promising 
that we’ve broadened the program to include sev- 


eral of our other plants as well. 

Nearly 200 workers have completed the course. 
And, in two of the programs, nearly 100 attained 
their High School diplomas, with a few going on to 
college. 

In just about every case their work efficiency im- 
proved dramatically. 

But more impor tan t was a complete shift in morale. 
Because these were men who had given up every hope 
of advancement, proving that they could advance. 

And these were men capable of growing with our 
company. 

We’re not the only corporation to start this pro- 
gram, of course, but we’re still one of a small minor- 
ity — too small to educate the millions who will soon 
have no place in our technological society. 

It’s time for every company to start recognizing 
the problem. And solving it. 

There’s no growth potential in ignorance. 


Olin 
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Antitrust 

in Dubious Battle continued 

theory assumes that R can both enjoy whatever market posi- 
tion it had established and simultaneously transfer its enjoy- 
ment to M. It is assumed, in other words, that by forcing ifs 
goods on R, M picks up an additional 1 percent of the market 
in manufacturing, while R keeps its 1 percent in retailing. 

But whatever considerations of price, quality, consumer 
preference, etc., had previously persuaded R not to specialize 
in M's goods are still operative. If M's goods are forced on 
R, then the retailer loses the profits that the manufacturer 
gains. The law’s theory of foreclwure, then, turns oui to be 
mistaken. The only sensible explanation for the vertical 
merger of M and R is that through economies in distribution, 
mahagemeht, and the like, i,i creates profitable efficiencies, 
which are socially beneficial. 

Apologists for tough rules against such mergers (joining 
manufacturers and merchants in the same line of goods) 
usually prefer to argue an extreme case. Suppose M should 
buy 100 percent of the retailers, they say; that surely confers 
the ability to gain a manufacturing monopoly. As an objec- 
tion to vertical merger, this argument is spurious — the case 
as stated is horizontal, not vertical. The problem in such a 
situation is not the foreclosure of rival manufacturers but 
the elimination of riyalry at the retail level. To be clear 
about that, ask yourself whether the situation would be any 
better if, instead of M, a complete stranger to the industry 
had bought all the retailers. The answer, clearly, is no: in 
either case a horizontal monopoly has been created at the 
retail level. 

What I am suggesting is that vertical mergers should be 
judged by horizon tabmerger standards. Thus any acquisi- 
tion by a manufacturer of a single retail firm should be law- 
ful, because it does not increase market power at the retail 
level. If the manufacturer acquires two or more retailing 
companies, horizontal merger standards should be applied 
to the share created in retailing. I am further suggesting that 
a manufacturer’s acquisition of retailers in the same line of 
goods should be judged by the same standards as would 
apply to their acquisition by a newcomer to the industry. 

Avoiding both kinds of misailocatioh 

Size or market concentration created by horizontal merger 
(merger between actual or probable rivals) is a completely 
different animal from size achieved by internal growth or by 
conglomerate or vertical merger. Growth demonstrates 
superior efficiency; horizontal merger to a very large market 
share does not — it may have been motivated primarily 
or even solely by a desire to r^p monopoly profits. Con- 
glomerate and vertical mergers cannot create the ability to 
increase profits with restricted output; large horizontal mer- 
gers cart. On the other side, however, monopoly profit cannot 
be the motivation for horizontal mergers that add up to only 
a small share of a market. 

To take a clear case: when companies each having 1 
percent of a fragmented industry merge, they cannot be sup- 
posed to have monopoly profit in mind. As in the case of con- 
glomerate and vertical mergers, their motivation must be 
either increased efficiency or some effect irrelevant to 
antitrust. It is, therefore, intelligible policy to set limits 
on market shares achievable by horizontal merger, but the 
limits must not be so nairow that their predominant effect 
is to ban mergers motivated by valid business considerations. 
Error in either direction will be costly. Allowing horizontal 


mergers that aire ^o large invites resource misallocation 
through delibe^te r^triction of output. Allowing only 
horizontal mergers that are very small enforces resource 
misallocation through lowered efficiency. 

We are dealing with a spectrum, and it must be confessed 
that the propel^ place to cut it is not at all clear. Unfortu- 
nately, our guidelines are few and uncertain. But rough 
observations are enough, I think, to indicate that present 

law about horizontal mergers is far too harsh. 

i’ 

A concession to a phobia 

The purpose' of limiting horizontal mergers to market 
shares far smaller than those that would be required for 
monopoly profits is to guard against "oligopolistic” erosion 
of competition,] i.e., the possibility that a few dominant com- 
panies may restrict output through noncollusive mutual re- ^ 
straint. (The term "noncollusive” is essential here, for 
collusive restraint of competition is illegal per se.) In a con- 
centrated industry, according to son^e theories of hoW 
oligopolies work, it is possible for supposed rivals to soften 
rivalry through ‘^conscious parallelism.” By following an 
industry leader, or by acting in accordance with what they 
know of each other’s policies, it is said, these companies 
move in lockstep in matters of production levels and pricing 
without actually communicating with each other. 

But even if one assumes this picture to be accurate for some 
industries, that. still does not justify the stringency of the 
present rules On- horizontal mergers. Judging from such 
indications as the eagerness of oligopolists to engage in 
actual collusion despite the considerable legal dangers, 
the frequency with which even elaborately negotiated and 
policed collusive schemes break down under the temptations 
and pressure of the marketplace, and the dramatic drop in 
prices that often occurs when even a two-company situation 
r^aces a one-company situation, I would estimate that 
noncollusive restriction of output is usually not a serious 
problem wher^ there are as many as three substantial com- 
panies in. a particular market. (I am not asserting that it is 
necessarily a serious problem where there are only two.) 

As a tactical concession to current oligopoly phobia, I am 
willing to weaken the conclusion that should follow from that 
and propose a rule perntitting horizontal mergers up to mar- 
ket shares that wOuld allow for other mergers of similar size 
and still leave /owr signifi^nt companies in the market. In a 
fragmented market, this would indicate a maximum share 
attainable by merger of about 30 percent. In a market where 
one company already has more than 30 percent, the maximum 
would be scaled down somewhat. For example, where one 
company has 50 percent, no other company could go above 
)^bout 20 percent by merger (barring some exceptional case, 
such as the imminent failure of one of the merger partners). 

^ I do not claim that such a hile, or any other I might de- 
vise, would either completely prevent noncollusive restriction 
of output or completely avoid needless destruction of ef- 
ficiencies. Some such welfare losses are inevitable in any 
policy that can be framed with respect to horizontal mergers. 
But I am reasonj^ly confident that this rule, whatever its 
imperfections, would strike a much better balance between 
the factors impinging upon consumer welfare than the 
present judge-m^e pro^ription of horizontal mergers 
creating market shares as small as 5 percent. The harmful 
effects of that rule upon consumers niay be imagined if one 
- i^lizes it is equivalent tu saying that when there are a 
hundred lawyers in a town no law firm may contain as many 
as five. Such a rule obviously cuts'far too deep into the 
efficiencies of intention. 
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The rules on mergers, it should be clear, urgently require 
reform. And the need for antitrust reform extends beyond 
merger rules, to fields it has not been possible to discuss here. 
To put the matter bluntly, we have now reached a stage 
vyhere the antitrust laws, as they are being interpret^ and 
applied, are simply not intellectually respectable. They are 
not respectable as law or as economics, and, because they 
proceed to stifle competition while pretending to protect it, 
they are not even respectable politics. 

The missing discussion 

Most of the rules that should be changed were made oyer 
the years by the Supreme Court, usually at the urging of the 
Antitrust Division, and reform can’ quite legitimately come 
in the same way. The antitrust statutes lay down very little 
hard law. The courts remain free to change the subsidiary 
rules they constructed, and the head of the Antitrust Divi- 
sion should play a key role in that process. 

Iteform should have an ideal in view, and an ideal con- 
sumer-oriented law would, for the most part, strike at large 
horizontal mergers and at cartel agreements among compet- 
itors. I agree with the recommendation of the Stigler task 
force that more resources and ingenuity should be devoted 
to a drive against price-fixing and market-division cartels, 
since there appear to be many that enforcement of the law 
does not now reach. An enforcement drive against collusion 
in national, regional, and local markets would pay high divi- 
dends in consumer wielfare, particularly since cartels, being 
subject to a rule of per se illegality, are among the least diffi- 
cult and least expensive offenses to prosecute. 

Beyond the reformation of existing antitrust law there is 


a broader and potentially far more important role that lies 
waiting to be seized by a bold and creative antitrust adminis- 
tration. The original antitrust philosophy of open markets 
and free competition that underlies the rule against cartels 
should be steadily expanded to cover other fields of economic 
behavior where control of entry, price fixing, and similar 
eliminations of competition noW occur with governmental 
blessing. The Antitrust Division should make itself the 
spokesman for antitrust 'ideals throughout the economy, by 
testifying on proposed legislation, by intervening in federal 
and state regulatory processes, and by other means. The 
opportunities are innumerable — in the regulation of truck- 
ing, banking, communications, drug retailing, and in many 
other fields where regulation often acts less to protect 
consumers than to preserve business fiefdoms from com- 
- petitive challenge. A positive antitrust program such as 
■ this Would elicit enough outraged screams from protect^ 
companies to dispel any notion that the policy is narrowly 
> "pro-business." 

Some readers may suppose that the views I have expressed 
here are extreme. They are not. Far from being personal or 
idiosyncratic, they represent, in their general outline, a broad 
and growing school of thought about antitrust policy. Views 
in many respects quite similar to mine are presented, for ex- 
ample, in the Stigler report, which the Administration has so 
far assiduously ignored. Reform is, a necessity, and, regardless 
1 of his owh views, Richard McLaren could contribute greatly 
‘ by using his office to start and focus a systematic discussion 
of antitrust goals and economics. Without reappraisal and 
reform, antitrust is likely to go on fighting — ^and, worse, 
winning — ever more dubious battles. end 
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BRINGING THE LASER 
DOWN TO EARTH tontinwdfnm pofft 1S$ 

integi:ated circuits. They also came to realize that the devel- 
opment of l^rs for commercial uses would take a lot of 
R. and D. money. 

Since the company didn’t want to depend on government 
cohti:acts, it had to finance research with its own funds. Such 
projects, out on the frontiers of technology, tended to con- 
sume enormous amounts of money. Besides, Bob Rempel w;as 
a technical enthusiast who ca^ more about mastering a 
great challenge than he cared about how much it would cost. 

An informal, longish-haired man who spurns a tie during 
working hours and likes to put his feet on his desk, Rempel 
concentrated on product development, leaving finance and 
marketing to Herb Dwight, the executive vice president, and 
others. Rempel was, and is, a tireless man. “Anything he took 
up,’’ recalls an associate, “he took up with reckless.abandon.’’ 
Rempel's id^ of swimming, for instance, is to swim a quarter 
of a mile out into the chilly Pacific and back. When he skis, 
he picks the most difficult hill. His idea of back-packing is 
hiking about forty miles in two days, a difficult feat in the 
mountains. Although he appears somewhat diffident, at 
partite after a few drinks Rempel has been known to jump on 
a motorcycle and roar up and down the street. 

Rempel spent most of his waking hours in a tiny office that 
he shared with others, head bent over a drawing board, work- 
ing from 10:00 A.M. or noon until as late as four o’clock in the 
morning. When- he had made up his mind about something, 
he was often unyielding. “I’ll listen to anybody,’’ he would 
say, “but I’ll do as I please.’’ He liked to re-engineer devices 
other people had designed. Naturally, the independent- 
minded engineers reacted “like a bear mother when you start , 
fussing around with ber cubs,” as one says. At the same time, 
Rempel could infect people with his enthusiasms. “He’s like 
the Pied Piper,’’ says Dwight. 

Measuring to the irich in fifteen miles 

Rempel's main contribution to Spectra-Physics was as an 
inventive and creative mechanical engineer with a knack for 
converting breadboard models into salable new instruments. 
One day in 1963 he sat down with Ken Ruddock to start 
work on a distance-measuring and terrain-profiling instru- 
ment that utilized the laser. This project involved Rempel 
(or about thiw years. It consumed $750,000 in development 
costs, including some $200,000 contributed by Aero ^rvice 
Corp., now a subsidiary of Litton Industries, in return for a 
limited royalty. But when Specti^-Physics finally came out 
with its Geodolite, it offered an instrument that measures 
distances to an accuracy of one inch in fifteen miles — a de- 
gree of precision that cannot be attained with radar or any 
other device. Although the Geodolite at $49,500 is the com- 
pan 3 r’s highest-priced product, Spectra-Physics has been sell- 
ing it successfully. The instrument can be operated both on 
the ground and aloft, and lately oil companies have been us- 
ing it to profile ice floes off Alaska, near the new oil fields. The 
Navy has been using it to measure the height of ocean waves. 
The laser beam hits the target, and the portion of the light 
that returns triggers an automatic readout in feet. 

For all his preoccupation with technology (sometimes he 
didn’t open his mail for weeks), Rempel wasn’t completely 
blind to making money on Sptetra-Physics products. One 
day an engineer who had developed a laser-beam modulator 
met with Dwight to set the price on the new device. Dwight 
diligently went into a long series of detailed calculations and 


arrived at, a price of $980. Rempel, who had overheard 
snatches of the conversation, stepped into the office, picked 
up the modulator, and said : “Oh, that looks pretty nice. Let’s 
sell it for $2,2M.” 'Hiey did, very successfully. 

Despite *his creativity and energy, Rempel had a flaw: 
he worked mn projects that fascinate him, to the exclusion 
of nearly all other company problems. He felt, with some 
justification then, that customers really didn’t know what 
they want^ in the way of instruments that incorporated the 
laser. His approach was to try to build the best possible tech- 
nical device and then sell it on the strength of its superiority. 

His biggest such effort, which eventually contributed to 
his departure from Spectra-Physics, involved the develop- 
ment of a step-and-repeat masking camera, which he hoped 
could be u^ in making inte^ted circuits. The project 
began in 1964, when Specirit-Physics acquired Zissen Tech- 
nical Associates of Santa Clara, California. That small com- 
pany had an effort under way to produce a rather simple 
apparatus, 'incorporating a laser, to be used in the manu- 
facture of integrated circuits. Other Spectra-Physics execu- 
tives were impressed and thought they could complete the 
device in six months to a year and then sell it for $25,000 to 
$50,000. 

Bob Rempel had other ideas. In the beginning, acting as 
project manager on the masking camera, he add^ the most 
advanced optics to it and strove for precision in making 
photomasks — ^used in etching integrate circuits— that no 
'one had ever attained. The masking camera, in Rempel's 
words, became “the most challenging project technically that 
I could imagine.’’ The_ other Spectra-Physics founders saw 
the camera as a means of getting into the area of precision 
metrology, or distance measurement, with the laser. But the 
camera began to devour research funds at a fantastic rate, 
consuming almost a million dollars in two and a half years. 

--♦-After Spectra-Physics finally abandoned the project two 
years ago, it sold the unfinished masking camera to Hewlett- 
Packard, for what Dwight calls “a nominal sum.’’ Hewlett- 
Packard is now readying the camera for use in its own pro- 
duction of intejsntod circuits. 

\Vith so much of its R. and D. money concentrated on the 
masking camera, Spectra-Physics neglected some important 
new laser areas. Earl Bell, Spectra-Physics’ self-taught tech- 
nical genius," h^ discovered that ionized atoms of mercury 
vapor — ^atoms with electrons stripped from their outer shell 
by an electric-arc discharge — would “lase’’ in brand-new 
colors. This discovery opened the entire range of visible light 
to laser action; up to that point, only helium neon and ruby 
produced visible laser light, mainly in red. Bell disproved the 
theory, widely held at that time, that ions could not be made 
to yield coherent light because of their short lifetimes. Other 
scientists quickly followed up Bell's important finding and a 
number of companies came out, ahead of Spectra-Physics, 
with argon-ion lasers, -based on Bell’s discovery.* Peeling 
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*SpeeiTa~Pkystcs Has jud received a patent on the ion laser and mil try to 
enforce it. The patent situation in the laser business is confused. Research 
Corp., a iVew York-hased nonprofit foundation, is suing Spectra~Physics for 
alleged infringement of a patent issued to Charles Townes. He shared a N.^l 
Prize with two Soviet scierUists in 196U for research that led to the laser. 
ToWmes assigned his patent rights to Research Corp. and shares royalties 
with it. His patent describes a maser that amplifies microwaves, and the ques- 
tion is whether the laser falls under the patent. Research Corp. is asking a' $ 
percent fee on sales. of the laser itself, excluding accessories and power sources. 
Some companies have taken out licenses from Research Corp,, but Spectre^ 
Physics has refused, calling Townes’s patent invalid. If Spectra-Physics is 
forced to pay royalties, that ’’will not have any material adverse effect on its 
operations,” says Dwight. 
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sometimes appears that the higher the price, the more 
popular the product. So prices were set at a level that 
would give an attractive profit margin to supermarket 
buyers. Even today, with competition much tougher, the 
return on pet food to the supermarket chain is 16.8 per- 
cent, more than that for cereals, soups, and detergents. 

Because buyers tend to switch from one variety to 
another, the manufacturers produce an astonishing num- 
ber of brands. Among them, the five leading companies 
put out over 100 different products, and new concoctions 
are constantly being tested in regional markets. Ralston 
Purina puts out twenty-five varieties for cats and seven 
for dogs ; the company covers the field in pretty much the 
same way that Procter & Gamble blankets the laundry- 
products business. 

The horse under the sink 

Ralston Purina relies heavily on television to promote 
its wares, and scatters its commercials throughout the 
day in order to catch the attention of the housewife. 
(Some 90 percent of its $30-million advertising budget is 
spent on television.) A great deal of care goes into the 
production of these messages, and the company is con- 
stantly analyzing the psychological effect of the commer- 
cials on viewers. One series of commercials for Chuck 


the amount of protein, fat, and water. Ralph Nader says 
that a can of pet food is more explicitly marked than most 
human products. It is, in fact, conceivable that some 
animals are getting more nutrition than their owners. 
Dr. Jean Holzworth of Boston's Angelt Memorial Animal 
Hospital says that cats often eat better and more ex- 
pensively than owners. M.I.T.'s Dr. Newberne agrees 
that pet-food manufacturers have formulated well-bal- 
anced foods. Whether this highly fortified diet is good 
for animals, though, is another question, because some 
owners overfeed their pets. 

Whenever a food company introduces a new product, 
the immediate problem is to gain space on the super- 
market shelf. For the pet-food people, the problem was 
initially a thorny one. The food chains, which are used to 
handling fast-moving staples for human consumption, 
had to be persuaded that pet food was a product worth 
handling. Here, the manufacturers had a very persuasive 
weapon. For some unfathomable reason, price is of little 
significance to the average pet-food buyer. Indeed, it 


More Dogs, More Cats, More Sales 


Wagon, an instant dinner for dogs, has an almost hyp- 
notic appeal. Whether by design or not, Ralston, after 
interviewing a cross section of the TV audience, dis- 
covered that the female viewers were fascinated by an 
abundance of symbols relating to sexuality and procrea- 
tion. Market-research analysts described the audience re- 
action as follows : ‘^Wugons and cabinets are, symbolically, 
womblike enclosures. The perceived episode of a gallop- 
ing horse under the woman's kitchen sink, getting into 
her cabinet, followed by the little dog that wants to be 
fed is a Symbolic tale of impregnation. And for some 
homemakers the watching of this commercial is a means 
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Some 31 million families now own 
pets, and almost half of them buy 
specially packaged food for their ani- 
mals. Sales of pet food Will total 
$1.4 billion this year, and have been 
Increasing by an average of $120 
million annually since 1965. The 
chanced are that this trend will con- 
tinue, for the dog population Is In- 
creasing by over one million annually, 
the cat population by something over 
300,000. The effect of this growth Is 
visible In the sales trends shown in 
the two charts at the right. Between 
them* the companies listed on the 


tower of the charts account for some 
$920 million In sales, and have about 
68 percent of the market. While Ral- 
ston Purina still has a commanding 
lead. Carnation and Liggett & Myers 
have grown at a pretty fast rate too. 
This year Carnation^s pet-food sales 
will exceed $120 rhillion and are 
some 238 percent higher than In 
196$. Liggett 8. Myers, with sales of 
$150 million,? is something of a phe- 
nomenon. By specializing In Alpo, a 
canned dog food, L. & M. derives 
about 80 percent of Its pet-food sales 
from a single product. 



fOrmjNt 1971 1 1 3 





aMHIlHIIIHIHIIIIIIIIIIIIIIIIIIlIIllllllllllllIlillllllillllllllllillillltililillllinililllllHillliHIHIIIillllllllllllllllllllllilllilillliillllllllUllllllllllllllillllllllllllllllllllllllllllllilllHIlllllllillllllllllllllllllllllllilllllllimilllllilUlllllllfi; 


itiiniitiiiiiiiitiiiiiitiiiiuiiminiiiiiiiiiiiniiiiiiiiiiiiiiiiiiiiiiniiiniiiiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiitiiiiniiiiiiiiiiiiiiiiiiiiiiiiiiiiiiiniiiiiiiiiitinmiliiiiiiiiiiiiiiiiiii 



into ever more aspects of life as civility^ trust9 and community 



Litigation used as a 
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Many people deciding that the claim of the law to 
hpnesty9 integrity and neutrality is 



IS IT ANY WONDER 
THAT THE PUBLIC SENSES 
TROUBLE IN THE LAW? 









Last in a series on new developments in the^ law 


“WE SUDDENLY 
FEEL THAT 
LAW IS 

VULNERABLE” 

by Robert H. Bork 


Law has entered upon troubled times. Along with the 
other major institutions of Western culture, it is beset 
by malaise and seljf-doubi Seeming strength and sensed 
weakness combine in an uneasy blend. It is a time when 
the law lays claim to broad new domains of human life, 
yet the prestigious Association of the Bar of the City of 
New York feels impelled to stage a major symposium on 
the question, “Is Law Dead?’’ It is a time when young men 
and women are turning to legal careers in greater num- 
bers than ever before, and when law students are less sure 
than ever before that their studies have meaning. It is a 
time when thoughtful men are concerned as rarely before 
with the need to uphold law against violence, and when 
scholars can maintain in public that it is wrong to try 
men for political murder. We look apprehensively toward 
a future in which the nature of law and its role in our 
affairs will have altered in ways how almost impossible 
to discern. We suddenly feel that law is vulnerable. 

Law, it is true, has never been as solid and certain ain 
institution as we pretended. The more thoughtful mem- 
bers of the legal profession have always realized that they 
were not sure what law is or why it has a paramount claim 
upon the citizen's allegiance. To others, however, and cer- 
tainly to the laity, law w;as obviously ai system of logical 
and interlocking rules by which life was governed. There 
were answers to important questions in law libraries. Few 
troubled lo disabuse us. I remember still the shock I felt 
on being told on the first day in law school that the law is 
a mystery, that it is, in its deepest essence, unknowablej 
My classmates and I supposed that the great man (later 
io become dean of the school and then president of the 
university) said such things njerely to snap us out of our 
civilian torpor in much the same way as the drill instruc- 
tor in boot camp speaks some shocking phrases to loosen 
one’s attitudes for the remolding that is to come. It sini- 
ply could not be the case that the law was unknowable. If 
that were true, how could Holmes have said that it was 
possible to live greatly in the law? Why did old lawyers 
quote approvingly the aphorism that law is a jealous 


Professor Bork, a graduate of the University of Chicago Lauj 
School, now teaches at the Yale taw School. Several other arti- 
cles by him have appeared in FORtONE, most recently Anti- 
trust in Dubious Battle” (Septembeir, 1969 ). 


mistress who will brook no other? There must be some- 
thing that made it worth the devotion of a lifetime. 

The attitude was no doubt callow and roihantic, as befits 

- young men, but it lured many into the law, and the pro- 
fession still finds it useful in recruiting new niembers. My 
own case was not, I think, untypical. A college instructor, 
a poet who had taken a law degree himself, confirmed my 
leaning to the law. He said that law w;as the most noble of 
all hunian studies, for it brought philosophy into the 
marketplace. That was what my classmates and I knew 

W must be true ; it was certainly what we wanted to hear. The 
law was to be a profession of never ending intellectual- 
endeavor, a study concerned with the ordering of complex 
human affairs through the application of reason. The law 
itself seemed almost a tangible thing, accreting like a 
coral reef over the years through many thousands of ar- 
guments and decisions by a procession of lawyers and 
judges, and yet achieving the form of an unimaginably 

- magnificent cathedral. We could almost discern its struc- 
ture, vast, adorned with endlessly rich and fascinating 
detail, containing an infinity of passages and rooms, but 
with each part in integral relation to the rest and in har- 
mony with the main supports and the foundation. Yet it 
was a structure, too, that was continuously growing and 
changing as men labored to see its design and improve 
small details in the brief light and time given them. A life 
^In the law, we thought, promised battle, demanded devo- 
tion, and rewarded learning. And who would not choo^ 

_to be soldier, priest, and scholar? 

The uncertain establishment 

Some years have passed now, and there are days when 
that vision seemis merely amusing, or perhaps poignant. 
The magnificent edifice of the law has not become clearer 
but instead has receded, perhaps finally, into the mists. 
In middle age we suspect that It was nothing but a prod- 
uct of our imaginations to begin with. 

These reflections are not merely personal. There is 
abroad a feeling of disappointment with and about law, a 
suspicion that it may be weak and unsure. This feeling Is 
particularly frightening be<^use we turn increasingly to 
law as other supports seem to fail us. The legal establish- 
ment itself is uncertain. The signs are everywhere. 

Signs are apparent in our attitudes toward the courts. 
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where we have come to accept major philosophic shifts capabilities, but when we ignore its limitations we damage 

as inevitable with changes in personnel. Signs are also law and place in peril the benefits it can confer. Law is 

apparent in the law schools, where the traditional intellec- now in serious danger of overreaching its capabilities, and 

’tual thrust and self-confidence of the faculties have been may in fact already have done so. This is an ominous de- 

damaged. One perceives now, despite rising enrollments, velopment, both as a symptom of social decay and as a 

signs of lowered morale and uncertainty about the pur- likely cause of further deterioration iji the social fabric, 

poses, content, and even worth of legal education. The We Have also damaged law, and created disrespect for 
major law firms are worriedly attempting to adjust to it, through our failure to observe the distinction, essen- 

the altered demands and interests of the new graduates, tial to a democracy, between judges and legislators. The 

trying to understand their lessened drive and yague ca- era of the Warren Court was, in my opinion, deeply harm- 

reer aspirations, asking the faculties why the top-rated ful to the prestige of law. There are many who insist that, 

students do not appear to be interviewed. The bar, so sure as a direct result of the Warren Court’s reformist drive, 

of itself and its functions just a half dozen years ago, is the prestige of law has never been higher. They point to 

w:ondering aloud whether this is a passing phase or the the gr^tly increased numbers of young people entering 

end of the established order and the birth of a new, be- law as evidence. The admirers of the Warren Court, how- 
wildering, and as yet undefined legal culture. ever, are less in love with law than with power, power to 

produce results they like. Implicit in the idea of judge- 
The core Is missing made constitutional law are the ideals of adherence to gen- 

With the legal establishment itself betraying uncer- eral rules, of consistency, and of intellectual rigor. These 
tainty and even timidity, it is not surprising that the were qualities in short supply in the Warren Court's 
public senses trouble in the law. And, since law repre- record. If that Court did indeed inspire the young, it 

sents stability and safety, is it surprising that sensed taught them to confuse the desirability of ends with the 

w^kriess should stir disquiet and even anger? legitimacy of means, perhaps to confuse the idea of law 

The trouble springs in large part from our inadequate and the! fact of power. 


understanding of law and its uses. The striking, and pe- Our culture Has long stressed the importance of law, 
culiar, fact about a field of study so old is that it possesses and Americans are probably as concerned with law as any 



very little theory about itself. There is no body of syste- people on earth. But there ej^ists a strong counterstrain, 

matic learning about the law’s inherent capabilities and a tendency to idealize men dr groups who set themselves 

limitations. I have heard an eminent economist who be- against law and seek their ends through direct action, 

came closely acquainted with a major center of legal The ambivalence toiyard law that this cdunterstrain cre- 

scholarship remark with astonishment: “You lawyers ates appears to be strongest in persons with more educa- 

have nothing of your own. You borrow from the social tion, leisure, and affluence than the average. It is closely 

sciences, but you have no discipline, no core, of your related to the tradition — now especially strong in literary 

own.” And, a few scattered insights aside, he was right. and academic circles — according to which the enlight- 

Good lawyers, a combative, hard-edged breed, are in- ened man must continually be in opposition to society, 

tellectually imperialistic, priding themselves on their abil-” particularly to bourgeois society. Violence from the polit- 

ity to ransack other men's specialties quickly and beat ical right iS abhorred, but not violence from the left. The 

them in argument on their own grounds. But it should rhetoric of the left is more appealing to prevailing modes 

cause imperialists some embarrassment to reflect that of thought^and after all, the argument runs, society has 

though they regularly invade and reap the harvests of been slow to undertake necessary reforms. Hence the 

other men’s territories, the home country remains unsub- support and sympathy shown in journalistic and academic 

dued. There is a price to be paid for that neglect, and quarters for such representative figures of bur times as 

the price appears to be the diminished effectiveness of law the Berrigahs, prison rioters, student militants. Black 

and decreasing respect for law;. It would'be well to begin Panthers, YippieS, etal. 

to talk about the problem. Perhaps parts of it must re- The tradition of support for civil disobedience and even 

main insoluble, but we can do better than we have done, violence is deeply disturbing, particularly disturbing be- 

and at the very least we may be able to avoid misidentify- cause it is so firmly established in the institutions that 

ing the cause of our troubles, and perhaps head off panicky mold opinion. There is a limit to how much defiance of 

responses that make matters worse. law a legal system can tolerate. No one knows precisely 

One aspect of our unease may derive from our tendency where the tipping point is, but it is undeniable that our 

to use law too much, to view it as art infinitely expansible system is beginning to feel the strain. Disrespect for law 

carrier of social policy and norms. Law is not an imple- is contagious. As Hannah Arendt warns, “The practice 


ment that can be turned to any purpose. It has enormous of violence, like all action, changes the world, but the most 
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probable change is a more violent world.” Since violence 
and defiance of law are often successful in our society, 
they are not, in the short run, irrational means. But in 
the slightly longer run, if they become the common mode 
of political struggle they will be disastrous for everyone. 

Those who use or advocate coercion and disruption for 
political or ideological ends have a ready model in the 
legally sanctioned struggle between labor* unions and man- 
agement. Our labor law, and the ideology that supports 
and suffuses it, encourages the organization of employees 
into fighting groups, and lets the wage bargain depend 
upon the outcome of the fight. The rhetoric of union or- 
ganization and struggle is the rhetoric of war. The ihethod 
of struggle, by both sides, is coercive, each attempting to 
put intolerable pressures on the other in order to achieve 
a favorable if temporary treaty of peace. 

It becomes increasingly difficult to maintain a consen- 
sus that the legal right of private employee unions to 
strike apd disrupt (and of employers to lock out) is some- 
how different from the desire of other groups to do 
the same. One element in the inability of some faculties 
to resist educationally inappropriate student demands, 
backed by threats of mass disruption, vras the frequently 
advanced analogy of the students' position to that of 
workers. Sensing the drama and power it created, stu- 
dents eagerly cast themselves in the role of proletarians. 


limited role to play in governing. Law is successful when 
there is a consensus that certain behavior cannot be 
tolerated, when groups with legitimate interests to ad- 
vance are nevertheless perceived by the society as lacking 
any legitimate right to disrupt, to vvage limited wars. The 
question, and it is by no means an easy one, is whether 
wo will be able to sustain our denial to nonlabor groups 
of the tactics we concede to labor organizations. 

There may be room for pessimism. William J. McGill, 
the president of Columbia, argues that the university, in 
finding forms to cope with the various groups that make 
demands upon the administration, is providing a model 
for “pluralism” in society at large. “One of the greatest 
achievements of American law,” he says, “has bton con- 
struction of the rul^ of orderly conflict between man- 
agement and labor, embodied in our now classical con- 
cepts of labor law. We need a closely related legal frame- 
work for working with social change and with the conflicts 
engendered by the variety of liberation movements now 
developing on campus.” This is a disturbing view;. It 
should be clear that fhe management-labor model is a 
warfare model, and that its acceptance as the general 
mode of effecting change would be disastrous for law arid 
social peace. The results, indeed, might be so intolerable 
that law would return in a far more repressive form than 
any we now know. 
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and many faculty members accepted the metaphor. Picket 
lines, strikes, disruptions are now becoming the common 
coin of political dispute, used by groups ranging from 
welfare recipients to women’s lib. Not law but willingness 
to inflict inconvenience and discomfort, or sometimes 
worse, becomes the decisive factor in disputes. 

When law is invoked, as in certain Strikes by public 
employees, it is often only partially effective. Frequently 
it is brought into play with the understanding that sanc- 
tions will be modified or lifted entirely if the objectionable 
behavior ceases. In the course of student disorders the 
authorities may bring law to bear, but the demand for 
amnesty is frequently made and frequently granted as 
part of the bjargaining process. Law is then perceived by 
the immediate participants to the struggle, and by the 
general public, as merely one weapon usable in combat. 
Law becomes thought of not as the ultimate command of 
our society, but as simply one element of power in a com- 
plex struggle. This view of law denies it any claim to 
unique respect. It is on a par with any other kind of force. 


A claim of omnicompetence 

In this way, domestic law begins to descend to the 
status of international law, which means that we begin to 
recognize the independence, the semi-sovereignty, of var- 
ious w;arring groups within the society. When we view 
groups somewhat as nations, we admit that law has only a 


Even as we increasingly accept the absence or only par- 
tial effectiveness of law in many social controversito, we 
are simultaneously introducing law into others where it 
had never before had a role. One of the most striking de- 
velopments of recent years is the ubiquity that law is at- 
taining, This appears to be an unreflective trend rather 
than a self-conscious process that anybody has thought 
out. Law spreads and seeps into ever more aspects of life, 
claiming an omnicompetence it cannot sustain. 

Law Is growing from many sources. Floods of regula- 
tions are churned out by Congress, state legislatures, mu- 
nicipal governing bodies, courts, executive officers, and 
administrative agencies. Since the New Deal, we have 
become accustomed to massive intervention of law in the 
economic life of the nation, and now we are ^ing a simi- 
lar proliferation in social and cultural spheres. With the 
substance of much of this law I have no quarrel, but there 
are costs to the use of law, and in some areas of life the 
costs may exceed any conceivable benefits. 

No society can be healthy and effective if all disputes 
are drawn into legal processes. The spread of law through- 
out human relations signals not only a decline in individual 
freedom but also a withering of community, traditional 
modes of accommodation, and informal authority. A 
healthy society requires that there be considerable play in 
human relations, a degree of trust in the good faith of 
others, confidence that things can be "worked out tolerably, 

continued on page 1S6 
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a willingness not to insist on every “right” one may think one 
should ideally possess, and a large amount of individual self- 
reliance. The attempt to define all the rights of individuals 
and to enforce them by legal processes signifies the diminu- 
tion or disappearance of these virtues. 

An excessive and oppressive legalism is taking hold even 
where law in a formal sense has not entered. A prime example 
is afforded by the universities, where there has been an Un- 
precedented demand (and an astonishingly ready acquies- 
cence to it) that everyone’s rights be spelled out in written 
codes and that special tribunals be created to enforce them. 
In universities throughoutthe nation we have seen the adop- 
tion of codes, often quite complex, concerning student be- 
havior, faculty and administration powers, the process of 
decision njakin^within the university, and even such matters 
as discrimination in hiring by employers who visit the 
campus. Presidents and deans are stripped of wide areas of 
discretion, rights and duties are spelled out, special tribunals 
for indictment, trial, and appeal are created. The analogy to 
formal legal systems is so powerful that these procedures 
begin to pick up elements of due process, right to counsel, 
proof beyond a reasonable doubt, exclusion of hearsay, peer- 
group representation on tribunals, and so forth. 

These developments are further along in universities than 
elsewhere, but various groups are beginning to make similar 
demands on other institutions. Demands that corporate 
boards include representatives of consumers, environmen- 
talists, labor, racial and ethnic groups, and the like, repre- 
sent a shift toward political decision making as the mode 
of governance of these organizations^ And we keep hearing 
demands that the internal processes of corporatibns be* 
judicialized — the theory being that large corporations have as 
much “power” as state governments. 

Reflections of paranoid feelings 

The increasing legalization of our culture is a sign of the 
deterioration of the culture, and particularly the breakdown 
of community. Groups feel themselves set apart and requir- 
ing the protection of law from what is perceived as the 
hostility of strangers — people who not long ago would have 
been accepted as members of the same community. Such 
paranoid feelings are reflected, for example, in those student 
demands for codified rights.- It makes little difference that the 
distrust is usually without objective justification. 

Nor is it likely that law will significantly repair the broken 
sense of community. In an earlier article in this series (“The 
Angry Young Lawyers,” September) my dean, Abraham S. 
Goldstein, was quoted as saying: "As home, church, and 
ideology began to lose their cohesive force, law w;aS increas- 
ingly seen as a way not only of expressing pre-existing norms 
but also of creating them.” And of course law, though its 
capacities in that respect are probably quite limited, can 
help generate norms. But a reliance upon law to replace 
home, church, ideology, and the senSfe of community seems 
likely to make matters worse rather than better. The intru- 
sion of law and its coercions is a continuing reminder that 
trust, community, ease of relationship, have diminished. 
When even relatively minor disputes are referred to the legal 
process, they become freighted with emotional and symbolic 
importance. The divisiveness inherent in adversary pro- 
cedures begins to operate. Disputes are made more visible 
and the drama of conflict tends to polarize the participants. 


"repair broken community; it 

may, on the contrary, put an additional strain at precisely 
the wrong time on the waning strength of home, church, 
and ideology. 

The trend toward legalization does more than impair the 
ease and civility of life. It requires the diversion of time and 
energy from other tasks to those of manning the legal ma- 
chinery. More than that, the uncritical extension of law to 
new fields — ^whether formal law made by legislatures and 
courts or the' informal variety growing within universities and 
other institutions — brings into adjudicative settings de- 
cisions that do not belong there. Adjudication requires 
standards that are real and susceptible of proof. Law is full of 
instances in which lack of adequate criteria made the hearing 
process an empty ritual. Some time ago, as a result of statu- 
tory misreading, the Supreme Court demanded that the field 
prices of natural gas be regulated by the Federal Power Com- 
mission. Since the unregulated field price was competitive, 
regulation, if it was to accomplish anything, had to hold 
prices below competitive levels. For a variety of reasons, a 
cost basis made no sense, so the commission and the review- 
ing courts Were left to decide cases without real criteria. At 
last report they were still floundering in their attempts to 
find law for the problem. 

The value of unwritten standards 

Certain forms of discrimination present the problem of 
criteria that are real but cannot easily be established by 
evidence. It is easy enough to establish whether a person has 
been turned away from a restaurant because of race or sex — 
the variables are few. But employment discrimination pre- 
sents a different problem. The decision concerning who is to 
be^ hired or not hired, who is to be promoted or passed over, 
not always, or perhaps even usually, turn upon objective 
^ hnd quantifiable data. Such decisions also rest upon elements 
of judgment and intuition. On a case-by-case basis, therefore, 
the employer’s decision will usually turn out to be unreview- 
able. Unless he admits bias, it is almost impossible to prove 
that he discriminated. This, it appears, is the reason f^eral 
programs in this field, including the President’s "Philadelphia 
Plan” for the building trades, have had to impose quotas in 
order to be effective. , 

In other cases, law intrudes in decisional processes that are 
better left to managerial discretion, and so renders institu- 
tions less effective and often less humane. Universities, for 
example, have long had standards of conduct that were 
customary and unwritten or, if written, so vaguely worded 
as to be in effect customary. People understood with toler- 
able certainty where the lines were. Administrators handled 
f * most infractions informally and were able to take account of 
such factors as the character of the student, the likelihood of 
repetition, and the morale of the student body. These are 
matters that a formal hearing process cannot deal with. 
Other difficulties aside, the mere adoption of an adjudicative 
setting makes such nice judgments about persons seem im- 
proper. The trappings of law raise expectations of imper- 
" sonality and "objectivity.” As control over the institution 
of formal proceedings is itself increasingly formalized, cases 
are made of situations better left to informal discussion 
or admonition. 

- We need more thought and greater sophistication about the 
kinds of issues and decisions that can profitably be referred 
to formal legal processes and the kinds that ought to be left 
to other processes. We are beginning to see that there are 
areas in which a government of men rather than of laws is 
to be preferred. Sometimes, as in the case of employment 

continued page 1S8 
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The Common Market 
Is Still Good News coyUinmd 


crises, further unilateral parity changes, and improvised 
patching-up operations, but on balance the membeiis Will be 
moving toward common rather than individual determina- 
tion of economic and monetary policy. The general realign- 
ment of exchange rates in the ofRng will at least allow the 
Werner Plan, now in suspended animation, to be resumed on 
the basis of more realistic parities. 

Until now. Community institutions have had only a lim- 
ited power of the purse. They have been dependent on sub- 
scriptions by governments to defray the housekeeping costs 
of the Brussels "Eurocracy” and the rest of the Community 
budget. Beginning in 1973, however, the E.C. will have more 
financial resources of its owm — from the levies on imported 
agricultural products, from customs duties on imports of 
manufactured goods, and possibly also from a small slice of 
the revenue raised throughout the Community by the value- 
added tax. The E.C.'s budget will need to be subject to Com- 
munity parliamentary scrutiny. This will require the alloca- 
tion of greater powers to the European Parliament, at present 
a poor shadow of a legislature whose main function consists 
of the right to demand information from the commission and 
council. In such ways, little by little, the Community will ex- 
tend its powers and acquire political form. 

A test of bona tides 

In foreign-trade policy, the Community has less time. It 
must assume at once a political role commensurate vvith its 
economic importance or the whole prosperous postwar ttend 
toward trade liberalization and trade growth will be put at 
risk. The successful negotiation of the Kennedy Round JbjC 
the Six, bargaining as a single unit, was the most impressive 
performance of the old Community on the international 
stage. Now the degree of cohesion and reasonableness shown 
by the Europeans in the effort to agree on a new alignment 
of parities will be an initial test of the international bona 
fides and the solidarity of the larger Community. 

Prosaic as it may seem, one major immediate requirement 
of Europeans and Americans who seek further trade liberal- 
ization is better communication between Brussels and Wash- 
ington. What is needed is a mechanism that would permit a 
higher-level hearing while new policies are being formulated 
— the chance to get a word in edgewise when it can still affect 
decisions. West German Chancellor Brandt has proposed 
formation of a joint committee of senior government officials 
with respresentatives from business to maintain contact 
between the U.S. and the Community. 

A realistic timetable for major international trade negotia- 
tions must look ahead a few years. A start cannot be made 
until the surcharge has been removed. The year 1972, a 
presidential election year in the U.S., is unsuitable for seek- 
ing new negotiating authority from Congress. In Europe, 
furthermore, 1972 will be the year of ratification procedures 
for enlargement of the Community, and a year in which the 
Community will be preoccupied with the institutional prob- 
lems associated with enlargement. Thus no major initiative 
from either side of the Atlantic can be expected before 1973 — 
which of course does not mean that it would be wrong now to 
start thinking about what could be done. Indeed, a high-level 
working party in O.E.C.D. is being set up to do just that. 

The years after 1973 should be the time for concerted 
efforts to reduce trade barriers between the U.S. qnd the 


'enlarged Community. This period is auspicious for several 
reasons. There is already a general awareness that tariffs, 
nontariff barriers, exchange rates, burden sharing, agricul- 
tural protectionism and preferences are all relevant to trade 
and must be considered in major international negotiations. 
By the end of 1972 or early 1973, the O.E.C.D. working 
party will have made its recommendations on how best to 
proceed toward further liberalization. The GATT secretariat, 
with its catalogue of hundreds of nontariff barriers, is already 
waiting in the wings. Fortuitously, a number of preferential 
agreements expire in 1974-75 and can be given a fresh look. 
These include the Yaounde Convention, which associates 
eighteen African states with the Community, the ArUsha 
Agreement, which does the same for three other African 
states, the Commonwealth Sugar Agreement, and a number 
of E.C. trade agreements with Mediterranean countries. 

Time for a “Community Round” 

If the U.S. Congress will grant the required negotiating 
authority during 1973, it might even be possible to bargain 
on a larger range of national interests than tariffs alone. 
John Davies, Britain’s Secretary of State for Trade and In- 
dustry, says, ‘T think the time will be ripe for a new initiative 
in international trade liberalization by the mid-Seventies. I 
hope the European Community with Britain can be a 
strong influence in such trade-barrier abatement.” 

There is a growing consensus on both sides of the Atlantic 
that the initiative for the next major international round of 
trade negotiations should come from Europe — that, after the 
Kennedy Round, there should be a "Community Round,” 
underlining the determination of its members to play their 
new role constructively. A gesture in this direction could 
come from (he summit meeting of the ten heads of govern- 
ment of the enlarged Community, which is expected to take 
place early in 1972. Such an initiative should be very welcome 
to the U.S. After all, the Trade Expansion Act of 1962 set the 
goal of negotiating to zero the tariffs affecting items on which 
the U.S. and the Community accounted for 80 percent of 
world trade. 

Europeans certainly owe much to American high-minded- 
ness in the postwar world. But the U.S. also benefits from 
the kind of Europe that has emerged — a Europe that has 
provided not only a key area of growth for American corpora- 
tions but also a market for direct American exports in which, 
year after year, the U.S. could earn a surplus on its trade 
balance. And for all the annoyances of dealing with a Europe 
whose interests are no longer simply an extension of our own, 
the U.S. should see the political importance of an economically 
vigorous European Community whose members are increas- 
ingly bound together by ties of enlightened self-interest. 
Would we really leather have West Germany conducting 
Ostpolitik on its own instead of as part of a Community of 
Ten? Would'we really rather have the Communist parties of 
Prance and Italy and their Communist-dominated trade 
unions running loose in a fragmented Europe or embraced in 
a prosperous and predominantly moderate Community? 

Chancellor Brandt has stated the case well. "The Ameri- 
cans used to say integration has to go faster,” he observed in 
a recent PoRtUNB interview. "For years they were the better 
Europeans. But it all (ook a terribly long time. The political 
sex appeal is gone now and instead there are worries that in 
some respects Europe is a difficult partner. But surely the 
United States should still prefer having a strong West 
European! partner, someone with Whom it can talk seriously 
about what we should do together in the world.” end 
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discrimination, \ye may be willing to pay the costs that the 
use of law entails, but then \ye should be skillful enough to 
frame the criteria in \yays that lavy can handle, \ye must 
remember that law is a blunt instrument, and that \ye cannot 
use i.t effectively if \ye assign it tasks requiring a scalpel. 

A need for laissez faire 

Law in our society is overextended in Vet another sense. 
■\ye have pushed too many policies that are too complex into 
the courts, in judicial institutions as in economic units, there 
are problems of economies of scale, problems of optimal size 
and work load. The principle that some specialization is 
essential to effective work cannot be overlooked. No other 
nation thrusts as many policy issues upon its courts as do we. 
In Wch varied aspects of life as antitrust, labor relations, 
rul^ governing elections, entitlement to government benefits, 
and criminaMaw procedures, courts are confronted with 
major substantive issues left unresolved by other branches of 
government. As a result, American courts are overloaded 
with broad and profound questions: of ecqnomics, sociology, 
political philosophy, criminology, and so on and on. They do 
not, it must be said in all candor, handle these questions very 
well. Very often they do not handle them even passably. 
That is not surprising. No man or group of men can deal 
effectively with such a range of subjects. The result is 
that over the decades there has been a marked decline in 
judicial performance, and complex social policies are being 
deformed or rendered simplistic in the very process of their 
application. The two fields that I know best, antitrust law 
and constitutional law, are in states of intellectual chaos. 
My colleagues tell me that their fields of interest are in no 
better condition. 

The lesson may be that a, society cannot afford too many 
complex social policies, that some lai^e admixture of laissez 
faire is required simply because regulation that might ideally 
be preferable will in fact, because of our inability to apply it 
without deforming it, turii out to be worse. Or perhaps the 
moral is that we must require legislatures to spell out their 
policies with considerably greater precision and specification 
than we now expect. In a society whore customary modes of 
doing things are trusted, legislators can leave the detailed 
working out of policies to administrators, but that is ho 
longer our case. And if vve insist upon judicial participation 
in the application of policies, we must protect the judiciary 
by also insisting that legislators provide more guidance. 

It is sometimes argued that we could devise new institu- 
tions to relieve the courts of some of their unmanageable 
tasks, but that is not.a particularly happy thought. Beginning 
with the establishment of the ICC in 1887, We have spawned 
any numbei^ of administretive tribunals and agencies to 
frame regulations.and decide cases, subject to judicial review. 
The results, most observers now admit, have been dreadful. 

Yet somehow we njust make the work of the courts more 
manageable. The alternative is to lose the benefits that courts 
can give us: ^holarship, a generalist view, wisdom, mature 
and dispassionate reflection, and— especially important- 
careful and reasoned explanation of their decisions. 

Belated to these issues is a development that threatens 
considerable trouble ini the future: the incr^sing use of liti- 
gation as a shortcut to the achievement of desired political 
and social ends. I do not want to be misunderstood here. 
Some political and social changes inhere in accepted legal 


principles, and litigation quite properly both discloses and 
fonyards these changes. All the implications of a principle 
are not evident upon the first enunciaiion of it. Thus the 
principle of recial equality before the law, contained in the 
Pourteenih Amendment, quite properly resulted at length in 
the Supreme Court's decisions— in Br.oicn v. Board of Educa- 
tion and the <»$es that came after — denying government the 
pow’er to segregate or discriminate on racial grounds. Those 
litigations \yrought an enormous change in our social and 
political structures.and practices, but the result was.a corrikt 
one for the law to reach. 

The problem arises when litigation is used lo accomplish 
results nbi inherent in any legal principle that the courts may 
propkly rely upon. It is much cheaper and easier to ask a 
court to olrder the change you \yant than to go through the 
time-consuming, expensive, and messy process of persuad- 
ing voters' or legislators. And there is ahyays the possibility 
that the vptere or legislator^ will see things differently from 
you. Naturally, many groups and individuals accepted 
the invitation to substitute litigation for politics. And the 
\Varren Court too often responded by ordering change based 
upon no discernible principle other than , the majority's 
personal vie\ys, 

A confusion of rples 

It should hardly be necessary to ^y that this practice is 
inconsistent with the most fundamental theory of reprkenta- 
tive democracy. Our Constitution and our political ethos do 
not cali for general government by judges. Alany of the re- 
sults the \yarren Court reach^ \v:ere, in my view, politically 
or socially desirable. I would have voted for them as a legis- 
laior or as a citizen in a general referendum. But that does 
not begin to justify their imposition by a court acting bn ho 
~><^xisting legal principle, - 

The confusion of roles encourage by the \yarren Court 
undermines not only representative government but also the 
ability of law to govern at all. Though the Warren Court 
majority pleaded that it vvas merely applying the Constitu- 
tion, that pretense fooled fewer and fewer people. Perform- 
ance of this kind on the part of courts raises several dangers. 
Many people may decide that the claim of law itself io hon- 
esty, integrity, and neutrality is false. If law comes to be 
seen as something of a trick, political power will be seen as the 
only reality. In this perception lies the possibility-, of the de- 
struction of the Supreme Court's constitutional authority. 
Worse still, those who decide that law is a trick will not easily 
distinguish between law made by judges and law made by 
legislators. Cynicism is not so easily confined, and disrespect 
for the Supreme Court may easily become disdain for what 
the Court symbolizes, the ideal of government by law rather 
than by whim, prejudice, or ra\V po\yer. If the Supreme 
Court’s power comes to be thought illegitimate, where will 
legitimate authority be seen to lie? 

The perception that a Court is willing to be the political 
ally of certain causes, regardless of law, damages the morel 
authority of law, and law cannot be effective Unless it carries 
moral weight as well as the threat of sanctions. Should any 
sizable and cohesive segment of the population come to fkl 
that the only reason to obey law is the possibility of unplks- 
antness with the police, the costs of maintaining social order 
with present dt^^ws of freedom will be prohibitive. We live 
in times when we cannot afford to dissipate any of the law's 
morel authority. 

The present Chief Justice, Warren Burger, appears to be 
fully avyare of the dangers of the misuse of courts. He has 
publicly worried that efforts to use law to bring about Social' 
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“WE SUDDENLY FEEL THAT 
LAW IS VULNERABLE" coniin'ued 

change hpe been' “creating expectations that are beyond 
fulfillment.’' He has warned: “Young people who decide to 
go into the law primarily on the theory that they can change 
the world by litigation in the courts I think may be in for 
some disappointments. . . That is not the route by which 
basic changes in a country like ours should be made. That is 
a legislative and policy process, part of the political process. 
And there is a very limited role for courts in this respect." 

A particular kind may die 

The Supreme Court, however, may not find it easy to draw 
back from the activist, legislative pattern of the Warren 
yea^. The habit of bringing to the Court claims that belong 
in the political arena is not the less powerful because it is 
deeply illegitimate. Various kinds of claims are working 
their way through the judicial system, and the Supreme Court 
may ultimately have to face them — suits seeking judicial 
determination of abortion statutes, the death penalty, en- 
vironmental issues, the rights of women, the Vietnam war. 
The Court should refer many of these issues to the political 
process, even though that will anger groups who have been 
taught to hope for easier, more authoritarian solutions. 


The problem of social order is coming to the forefront in 
most advanced nations. Law must become more self-con- 
scious if it is to meet the challenges that are being put to it. 
\VhiIe it is not, of course, the only institution that creates 
social order, law is one of society’s bulwarks, and it provides 
an impelling analogy or metaphor for social ^processes. Law 
is valuable for itself and because it teaches moral lessons to 
society. It is important that the lessons be the right ones. 
The right lessons will be taught only if we learn to use law 
correctly, to respect it as the ultimate arbiter of disputes 
where it is applied, to conserve its strengths by employing it 
only where it has clear benefits to give, and by insisting 
that the roles of legislators and courts be kept distinct. 
These tasks are not for lawyers alone, but until they begin 
to create the body of theory that their profession so des- 
perately requires, there will continue to be unnecessary trouble 
in the law. 

- The stakes are far more important than the efficient func- 
tioning of law. The answer to the question “Is law dead?" is 
that law will never die. But a particular kind of law may 
die. Society will not long- tolerate severe social disorder. 
Should law in its present form fail us, it will ultimately be 
replaced by other forms of law that will impose oi^er. 
What is at stake, then, is not law but rather democratical- 
ly made law allowing wide scope for individual f'reedom. 

, That is worth preserving. bKd 


The Texas Banker Who 
Bought Politicians continued from page 

was being paid by the Fathers. But by this time he presum- 
ably looked upon their resources as almost his own. What 
Sharp really must have had in mind, beyond passage of-a^ 
single bill, was building up an indebtedness among the state’s 
politicians upon which he could again call at some future time. 
This was very much his style— he was in the habit of casting 
his bread upon the waters, as he had done with the Jesuit 
Fathers, with Will Wilson, with Jim Lovell. The investment 
he hid made in Texas politicians must indeed have seemed 
promising. He had, at least in his own mind, established a 
claim for future favor on the governor, the speaker of the 
house, the most powerful committee chairmen in the house, 
the state chairman of the dominant party — even, if he be- 
lieved the story he says Osorio told him, on the young Loch- 
invar who, many people in Texas supposed, was headed 
straight for the White House. 

A shock for Shivers 

At just this juncture, however, things began to go wrong. 

In the manner of a mythic hero. Sharp had overreached him- 
self. Now, forces far more resolute than any he had previous- 
ly dealt with were to strike him down. 

The first to take serious notice of Sharp’s activities, ap- 
parently, was Allan Shivers, chairman of the Austin National 
Bank and a director of several other large Texas banks. On a 
business trip to Houston in September, 1969, Shivers read in 
the newspaper one morning of the deposit-insurance bill that 
had just passed the legislature. The news, he says, ^‘almost 
knocked me out of my chair." 

Actually, Shivers could not possibly have learned from the 
brief item in the newspaper much of what the bill was about. 
What really must have shocked him so forcibly was the fact 
that such a bill had passed without his knowledge. As both a 


leading banker and still something of a power in the Demo- 
cratic party, he could normally expect to be consulted by 
legislative leaders on such a matter. What Shivers must have 
spotted was a bid for power that could challenge his own po- 
sition — and might ultimately challenge the entrenched 
authority of the business lobby in Austin. 

Returning at once to the capital. Shivers got hold of a copy 
of the legislation. Its vagueness and potential for fiscal mis- 
chief confirmed his fears. Soon he was on the telephone to 
Governor Smith, blasting the bill’s legal and financial short- 
comings. Smith, explaining he had “no knowledge of such 
things," asked Shivers to go over the bill with the legal 
counsel to the governor’s office. Meanwhile, the state bank- 
ing industry, which had not paid much attention to the legis- 
lation until it was passed, began to marshal its forces. The 
small bankers fell iixto line behind the industry leaders to fight 
the bill. Smith was besieged by calls from bankers in small 
cities and towns all over Texas. “I can’t remember a really big 
banker, unless you consider Governor Shivers a big banker, 
who ever did call in," he now says. On September 29, the 
last day on which Smith could act without allowing the bill 
to become law, he vetoed it. Driving home from the capital 
that night with Dr. Baum, Smith decided to stop by Shivers’ 
home and have a word with the former governor. Neither 
Smith nor Shivers remembers the conversation that followed. 

The astronauts decline 

Sharp had little time to fret over his defeat on the political 
front. Before long, the general drop in the market began to 
undermine the whole stock-manipulation scheme in which he 
was engaged wi th Ling & Co. By now, a large share of Shaip's 
personal fortune and of the Jesuit Fathers’ assets were tied 
up in N.B.L. stock, and the stock was pledged against debts 
of the pyramid of companies and banks Sharp controlled with 
the Osorio and Carr group. Decline in the value of the stock 
therefore threatened the whole empire. 

Desperately trying to avoid disaster. Sharp sought new 
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customers on \yhom N.6.L. stock could be unloaded. One 
attempt involved live of Lovell's fellow astronauts, including 
Charles (“Pete”) Coni:ad, who had just returned from the 
moon. Conrad was approached by Lovell with a proposal that 
the five astronauts buy 22,500 shares of N,B.L., with “100 
percent financing” to be arranged by Sharp. The astronauts 
at first were attracted by the offer, but finally decided to turn 
it down. Ling & Co. transferred the stock to them anyhow, 
billing them for $641,250. Conrad complained to Lovell, 
who pas^ the word back to Sharp. Following a lunch at 
which Sharp explained to the astronauts, as Conrad remem- 
bers it, that "he v«:as just doing something (or us (or what 
we had done for the country,” the financier agr^, though 
“miffed and perturbed,” to take back the stock. 

A-special rate for the Fathers 

The 22,500 shares were next transferred to the N,.,B.L. 
Pension Plan, which at that time possessed total assets worth 
less than half the cost of the stock. Eventually, in July, 
1970, the stock ended up with the good old Jesuit Fathers. 
This time, as the plotters’ desperation grew. Sharp charged 
the Fathers $24 a share for stock that was selling on the 
open market at about $5. The Fathers' continued confidence 
in Sharp can be partly explained by the (act that they had 
got confused about the name of the company they were in- 
vesting in and were following the American Bankers’ Life 
Insurance Co. in the newspaper stock tables. The price of 
A.B.L. stock held steady while N.B.L: tumbled- 

Despite the deterioration of his financial situation. Sharp 
continued to think big. Several times he told Lovell that he 
was TOnsidering buying control of Braniff and would like the 
astronaut to become ;president of, the airline. In June, 1970, 
Sharp addressed a letter to Ling-Temco-Vought offering $120 
million in the name of Lovell, a Houston businessman named 
Bob Jordan Jr.', and himself (or 56.percent of Braniff’s stock. 
Lovell says that he never saw the letter and knew nothing 
of the offer. 

During the summer of 1970 the Securities and Exchange 
Commission began to take an interest in the flow of N.B.L. 
stock through Ling & Co. A few months later, the Justice 
Department entered the investigation. Will Ayilson, under 
whose authority Justice’s role in the probe would normally 
have come, says that he immediately reported his prior con- 
nection with Sharp to Attorney General John Mitchell, and 
took himself out of the case. According to everybody at the 
Justice Department who has since been involved in the 
matter, direction of the case was supervised by Wilson’'s 
deputy, Henry Petersen, a highly i^pected career officer, 
who reported directly to Deputy Attorney General Richard 
Kleindienst. There is no reason to believe that this is not 
true. But political considerations may nevertheless have in- 
fluenced the Justice Department’s handling of the case. 

Last January, on the day before Governor Smith was to be 
inaugurated for his second term, the SEC filed civil charges 
in federal court in Dallas against Sharp, Osorio, Carr, 
Novotny, Michael Ling, Quincy -Adams, nine other indi- 
viduals, and thirteen corporations. That night the case was 
spread across the front pages of newspapers all over Texas. A 
run on the Sharpstown bank promptly followed, and the next 
week the bank-failed. Smith and the other politicians who 
had been mentioned — though not charged — denied any 
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wrongdoing. Mutscher sadly reported that he had bought 
back into N.B.L. later in 1969, and when the stock collapsed 
had ended a net loser of about, $200,000. Jim Lovell returned 
his 25,000 N.B.L. shares to Sharp. "I felt it in the best inter- 
est of the government and myself,” the astronaut explained, 
“that I turn back to him the stock.” Waggoner Carr, who on 
the night the case broke had been meeting with political 
allies in Austin to plan a ruce for statewide office in 1972, 
decried the whole thing as.a political vendetta by Will Wilson 
and the Njxon Administratipn. John Osorio was quoted as 
telling friends at a party in Austin: “What all this means is 
that Frank Sharp will make a deal, some politicians will make 
some money, and I’ll probably go to jail.” 

Sharp strikes a bargain 

During the months that followed, Sharp’s attorneys, 
headed by Morton Susman, who had been U.S. Attorney in 
the Houston district during the Johnson Administration, did 
indeed begin to feel out the Justice Department (or a possible 
deal. Negotiating with his Republican successor, Anthony J. 
P. Farris, Susman indicated that Sharp could provide barrels 
of incriminating testimony against his former associates. Nor 
did Sharp expect to get off scot-free— he would plead guilty 
to one count in return for immunity from further prosecution. 
Although Sharp was clearly the principal figure in the case 
and therefore under normal prosecuting procedures hardly an _ 
appropriate subject for immunity, Farris soon fell in with the 
idea. “I felt that without the testimony Sharp could give us 
most of the real sharks in the case would get away,” Farris 
now says — though how there could have been a bigger shark 
than Sharp himself is hard to imagine. After bargaining Sus- 
man up to guilty pleas on two counts, each carrying a maxi- 
mum sentence of five years in prison, Farris agreed to put the 
proposal before his superiors in Washington. 

Petersen, the career officer who had taken over supervision 
"'of the case, reacted coldly to Parris' recommendation for 
immunity, but said he would let Kleindienst make the final 
decision. Kleindienst, an Arizona Republican who managed 
Barry Goldwater’s presidential campaign in 1964, is among 
the shrewdest and most aggressive political operators in the 
Nixon Administration. He now argues, with some validity, 
that granting Sharp immunity could be justified if this led to 
successful prosecutions of elected public officials who had 
improperly used their positions for personal gain. It did not, 
of course, escape his notice that the public officials involved 
included most of the top echelon of the Democratic party in 
Texas. After ordering Parris to pin down Sharp’s testimony 
more closely, Kleindienst approved the immunity. 

On June 14, Sharp plead^ guilty in federal court in Hous- 
ton to selling unregistered securities and making one false 
entry in the records of the Sharpstown bank. Accepting the 
plea. Judge John V. Singleton immediately fin^ Sharp 
$5,000, and sentenced him to three years — on probation! It 
later developed that Judge Singleton, although he had never 
worked for Sharp himself, had at an earlier time been asso- 
ciated vvith two Houston law firms that once reprerent^ him. 
In the view of some Justice Department officials, the judge 
was influenced by his belief that the failure of Sharp’s bank, 
which had at least been hastened by the publicity given the 
case, had been punishment enough. In his, sentence, Singleton 
spoke of the deeds to which Sharp had pleaded guilty simply 
as “complicated business transactions.” 

Since receiving immunity. Sharp has appeared before a 
number of grand juries and investigating committees in 
Texas. He testified in the civil case the SEC won in Dallas 
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RORK received AB Degree with honors^ University of 
Chicago, 1948. Received JD Degree, University of 
Chicago Xaw School, 1953, ranking three in class of 53. 
Professors recommend. Employed 1955 to 1962 by Kirkland 
and Ellis, Attorneys, Chicago, Illinois. Practice 
there was principally antitrust work. Superiors and 
associates state brilliant lawyer who left firm for 
Yale professorship where could pursue writing career. 
USDC judges and most attorneys recommend. Two attorneys 
question appointment because of BORK's views on enforce- 
ment of antitrust laws. Member American Bar Association 
and several ABA committees. No greivances or unfavorable 
information with National Conference of Bar Examiners 
or Chicago Bar Association, No adverse credit. No 
arrest record located for BORK or widEe, 
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’DETAIL'S 


Education 


University of Chicago (U of G) 
S801 South Ellis Avenue 
Chicago^ Illinois 


On December IS, 1972, I I 

Receptrionist, Re gistrar's office, advised Special Agent (SA) 
I I that ROBERT .HERON BORK, born March 1, 1927, 

at Pittsburgh, Pennsylvania, attended the University of 
Pittsburgh 1944 to 1945, and was acimitt.ed to the U of C 
in January, 1947, with advanced standing in the college,. 

He was awarded an AB degree in the college with honors in 
December, 1948. He attended the U of c Law School from 
October, 1948 to June, 1950, and from Jvine 1952 to 
June, 1953. .He was awarded a J.D* degree in June, 1953. 

On December 13, 197 2, I ~l Registrar, 

Law School, advised SA I ~l that BORK attended two years' 
of law school from 1948 to 1950, and was then recalled to 
military service. He .returned in June, 1952, and attended 
through .Jxine, 1953. He was awarded a JD degree on 
June 13 , 1953 , with a 75.06 grade point average.. He 
graduated third in class of 53. He was Associate Editor 
of the law Re view in 1952- 53, and was elected to the Order 
of the Coif. I [ stated the record reflects he 

was elected to Phi Beta Kappa, however, that is an 
undergraduate honorary and has no relationship to the iLaw 
School. She said BORK elected the professional option in 
effect at that time, entering the law school and completing 
worh on his undergraduate degree at the same time . 
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On December 13 / 1972 , I \ 

Professor of Lawy advised he recalls the appointee as a 
student and post graduate research associate. He said the 
appointee resided in the neighborhood i^hile employed by 
Kirkland and El lis and he sa w him occasionally until he 
left for Vale,. I I said he has no reason to 

question the appointee's loyalty to the United states/ and 
has no reason to Chihk that his character,/ reputation and 
morals were not the highest. He said the appointee was 
regarded as a conservative and was respected as a gentleman 
in every way. He said he has, no .adverse infonnation 
concerning the appointee and recommends him for the position 
annovinced. . 

On December 13/ 1972/ | ~| 

Professor of XaW/ advised he recalls the appointee as a 
student/ Attorney with Kirkland and Ellis and .Colleague 
at Yale. He stated the appointee is a sterling individual/ 
upright and ccanpetent. He said he regards him .highly 
personally and professionally/ knows nothing of 'an = adverse 
nature concerning him and recatimends him tor a position of 
trust as an attorney with the United States Government. 
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Employment 


Xirkland and Ellis 
Attorneys at law 
130 East Randolph 
Chicago, Xllinois 


On December 13, 1972, | 

I 1 exhibited BORK's iile which reflected that he 

began his employment as an attorney in October,, 1955, but 
did not .show the date he ceased employment* .His file con- 
tained nothing of an adverse nature* Resume submitted 
by BORK at the outset of his employment stated that he 
had published the following articles: i 

I 

1* "Comment, Extension of Relief for Unilateral 
Mistake", 17 University of Chicago .law Review, .725-733, 

(1950)* 

.2* "Vertical Integration and The .Sherman Act; 

The legal History of an Economic Misconception", 22 University 
of Chicago haw Review, 1:57 - 201, (1954), 


I I stated that he d,oes notkiow BORK, 

On December 13, 1972, HAMMOND CMAFFETZ, Senior 
Partner, advised that BORK resigned from the firm in 1962 
to accept a law professorship at Yale University* He said 
, ,,^/recruited BORK in 1955 .from a New York .law firm, with 
he was then employed, after witnessing his work* He 
stated BORK's work with his firm was primarily in connection 
with antitrust cases but also included other matters. Said 
practice was .exclusively in Federal courts and involved 
no criminal work, 

CHAFFET2 said BORK is a brilliant lawyer, an 
excellent brief writer and a man of excellent character, 
personal habits and loyalty to the United States, He 
added that BORK assisted President NIXON in preparing 
busing legislation which advocated the use of buses under 
limited circumstances* He termed BORK a "devil's advocate" 
in that he liked to explore established legal positions 
.to determine if they are sound. In these instances., he 
often clashed with other legal scholars. He stated that 
BORK is intellectually honest and if he is appointed 
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to the position of Solicitor General, he will be the lawyer 
for the Department of Justice and will support the Govern- 
ment's legal position. He stated BORK belonged to no ex- 
tremist organization and held no extremist views. In his 
opinion, attorneys respected him even though they may not 
agree with all of his ideas* CHAFFETZ recommended him 
highly for the position of Solicitor General. 


On December 13, 1972, 1 \ > a member 

of the firm, advised BORK worked with him in antitrust cases 
which were hot criminal matters but were usually civil 
cases., involving suits for treble damages. He said BORK 
has a first class legal mind and tremendous writing ability 
and they were sorry to lose ‘him. His reason for leaving-/ 
the firm was that he would have more opportunity for 
writing as a law professor than as a practicing lawyer. 

He knew BORK and his wife socially and considered both 
reputable persons of moderate habits. He does not know 
BORK’s parents. He, said fORK’s writings have been on the,' 
conservative 'ade but that he is not an extremist in any 
manner. He recommended him highly for the position of 
Solicitor General. 


On December 15, 1972, I 

I, stated that he worked closely with BORK on antitrust , 
estate and corporate matters and that BORK is a terrific 
student and lawyer and "not an egghead". He added that he 
is also an excellent economist and approaches matters both 
from a legal and economic standpoint. He added that re- 
gardless of BORK’ s personal views, when he represents a 
litigant, he does so to the fullest extent, consistent 
with the law,. He added BORK is not an arch- conservative, 
has no racial prejudices and respects the civil rights of 
all individuals. He said BORK was made a junior partner 
of the firm in record time because of his ability and they 
were sorry to lose him* He recommended him without 
qualification for any Government position* 


On December 15,, 1972, | | 

advised he attended the University of Chicago Law .School 
with DORK and has known him socially and professionally 
since that time. He said BORK is incisive and analytical 
with an inquiring mind. He does not accept all established 
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legal positions and -is wont to contest same If he believes 
that they are not sound# He called him an Indefatigable 
worker who often worked far into the night# He said HORK's 
views on antitrust enforcement are somewhat different from 
court decisions in that he thinks too much regulation makes 
companies anti- competitive# He knows nothing in BORK's 
background, affiliations or associates which could embarrass 
or compromise him as Solicitor General, stated he has 
perfect qualifications for that position and recorroended 
him highly# 


On December 15 , 1972, 1 | 

stated he is one of BORK's "liberal friends", has worked 
with him and collaborated with him on a paper entitled 

"Political Activities of Colleges and Universities 

Some Policy and Ijegal Implications", a copy of which ] | 
furnished. He considers BORK enormously bright and a man 
of integrity and fairness# He said BORK has been a 
"critic of the Warren Supreme Court" and believes that court 
has gone too far in using the antitrust laws in situations 
for which they were not intended# He added however, that 
BORK believes in antitrust laws with some modification of 
the application thereof. He knew of no civic or religious 
activities of BORK, adding that he spent his entire time 
with Kirkland and Ellis in working on legal matters# He 
added that at the outset, BORK worked under him but later 
BORK became the principal and he was the helper. In his 
opinion, BORK is an excellent choice for Solicitor General# 

Judges 

United States .District Court 

Chicago, Illinois 

The following investigation was conducted on 
December 14, 1972: 

Honorable EDWIN A, ROBSON, Chief Judge, stated 
that he was unable to recall BORK ever appearing before 
his court but has met him socially# He added that subse- 
quent to the newspaper publicity concerning BORK's 
nomination for the position of Solicitor General of the 
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United States, he has heard nothii]® but favorable comments 
concernir^ his appointment based on the above he recommended 
him* 


Honorable J* SAM PERRY, Senior Judge, advised 
BORK has appeared before his court in several cases and 
"was always on the ball"* He stated that BORK was usually 
assisting older attorneys during said cases but it often 
appeared that BORK was the brains of the presentations. 

It was his opinion that BORK usually entered the case when 
legal problems occurred. He considers BORK an excellent 
lawyer and believes he is a better court than a Jury man 
because he wrote convincing briefs and made good arguments.* 

He recommended him for the position of Solicitor General. 

Honorable WILLIAM J. CAMPBELL, Senior Judge, stated 
he recalls BORK as involved in several cases before his 
court and, although he does not know him personally, con- 
siders him a capable attorney. Be recalled one case where 
he sent BORK and an opposing attorney to Philadelphia to 
take depositions in order to get certain evidence before 
the court in an expedite manner. He said BORK did an 
excellent Job on this occasion. He recommendeddhim for the 
position of Solicitor General. 

Attorneys in Midwest Office 
United States Antitrust Division 
Chicago, Illinois 

The following investigation was conducted on 
December 15, 1972: 


[ advised he was not in 

Chicago at the time BORK practiced law there and met him on 
only one occasion about three years ago at the Corporate 
Council Institute at Northwestern University. He said 
he knows him by reputation only and knows o£ no reason to 
object to his appointment as .Solicitor General. 

- 7 - 
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I L Attorney, stated he was working for 

the United States Antitrust Office during BORK's stay 
with Kirkland and Ellis, but never met him or worked a 
case with or aga inst him . He added BORK's general repu- 
tation, based on I ~l conversation with others, is that 
.BOJRK does not believe in the Sherman Act, Iherefore^ he 
believes BORK ^uld be "an unfortunate appointment" as 
Solicitor General because such an attitude, if true, would 
impair his Judgement when Sherman Act cases come to his 
office with the recommendation from the Antitrust Division 
that they be appealed. 


and 


attorneys of 


long standing with the Antitrust Division, both stated 
they have never met or had any litigation with BORK and are, 
therefore, unable to express an opinion regarding his 
qualifications for the position of Solicitor General. 

Opposing Counsel 


On December 18, 1972, [ 


Attorney, 

I I , Chicago, Illinois, stated he opposed 

BORK in extended litigation concerning the estate of one 
OTTO YOUNG in approximately, 19,60. The estate contained 
extensive real estate and moneys of which a bank^ represented 
by BORK, was the trustee. The case last ed for several years 


] stated he 


and involved intricate estate matters, 
considers BORK an able lawyer who is personable , cooperative, 
ethical and a decent man. He sai d BORK is a relatively 


conservative Republican while he. 

Democrat. , He recommended BORK highly for the position 
of Solicitor General. 


is a liberal 


Mi s ce llaneous 


On Dec ember 14, 197.2, I 

\ Midwest Antitrust Office, Chicago, 
-IlT-inois, and presently associated with the .law firm 
of Mayer, Brown and Tlatt, 231 South La Salle Street, 
Chicago, Illinois, stated he recalled no litigation by 
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BORK which involved the Midwest Antitrust Office, He has 
never been in court with BORK nor witnessed his legal work. 
However, he has heard him make speeches on antitrust 
matters before various bar associations, has conversed 
with him and read some of his writings. In his opinion, 

BORK advocates a much more limited and restricted antitrust 
program. He listed the following concerning his recollection 
of BORK's contentions: 

1, He believes price fixing should be subject 
to the rule of reason and not illegal if it can be shown 
that the agreement does not affect reasonable prices, 

2, He believes that many anti-merger cases 
which have resulted in stopping mergers have gone too far 
and helieves many mergers are beneficial and should be 
permit ted. 


3, He believes agreements by companies on 
territory and customers should not be unlawful per se 
but should be subject to the rule of reason, 

I I sald BORK believes the present enforcement 
of antitirust laws is not in the public interest. He said 
BORK is a man of intelligence, scholarship, sincerity, 
integrity and an excellent lawyer. However, he believes 
him to be ''out of step" with most antitrust views in 
Government, He said BORK would be a choice for Solicitor 
General of antitrust defense lawyers but, based on the above, 
he believes BORK's present views on antitrust enforcement 
are too extreme for the Job, He added however that BORK's 
views may moderate if he is appointed. 

On December 15, 1972, | 

I I Hart, Hchaffner and Marx Company, 36 South 

Hranklin Street, Chicago, Illinois, who formerly was engaged 
in private practice emphasizing antitrust matters during 
the period of BORK's stay in Chicago, stated he never worked 
with BORK on a case and his only association with him has 
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been at bar meetings. He added BORK is a highly respected 
lawyer and that his writings are perceptive and original. 
He said BORK approaches antitrust problems with a fresh 
view and i s able to quickly arrive at the real issues, 
involved. | ~| agrees with BORK that in many cases 

the law is not applied to the proper situation. In his 
opinion, BORK is open minded with no prejudices at all 
against business and is opposed to enforcement of anti- 
trust laws ohly in improper cases. He reconwiended him 
highly for the position of Solicitor General. 
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On December 14, 1972, 1 Attarnqr , 

associated with Mayer, Brown a nd Platt, referred to 
above, advised that he, I I . formerly worked as an 
attorney in the Antitrust Division, Washington, D;C* 
and from IMl - 54 was employed by Solicitor General 
of the United States* During the last four years 
of this employment he was eit her Jir st Assistant 
or Acting Solicitor G^eral, I slated that he 

does not know BORK personally, but added that he 
Is well known in the Antitrust Field as a professor, 
writer, and person of ability* His impression of 
BORK Is that he considers the U*S* Supreme Court 
too severe in enforcing antitrust laws, adding that 
BORK has the reputation of pro business rather than 
pro government* He considers BORK well qualified for 
the position of Solicitor General and recommends him 
for that position* 


On December 18, 1972, Attorney | | 

I l of the firjn Aultheimer, Gray, Naiburg and 
Strasburge r. 1 North la Salle Stree t, Chicago, Illinois, 
advised SaT^ I that he has known 

BORK for approximately years, since both attended 
the University of Chicago ^aw School* During the period 
BORK was associated with Kirkland and Ellis in Chicago, 
they often worked together on cases of mutual interest, 
representing co-defendants* Since BORK left Chicago, 
their contact has been through correspondence* He 
stated BORK is a very able attorney and a decent human 
being of good character, reputation and morals ^ He 
knew of nothing in BORK* s backgr wnd or associations 
which could embarrass him as Solicitor General and 
' highly recommended him for ‘that position* 

On December 18, 1972, I I Attorney 

with Sonnenschein, Levinson, Carlin, Nath, and Rosenthal, 
69 West Washington Street, Chicago, Illinois, advised 
SA L he has known BORK for about 13 

years professionally and socially* He has never opposed 
BORK in litigation, but has seen him in many situations, 
including court room activity and professional meetings 
and has great respect for bis ideas and Judgement* He 
called him one of the most outstanding lawyers in the 
United States today* He spoke highly of his character. 


b6 ‘‘ 
b7C 


11 




CG 161-2424 

'WJB/lan 

2 


reputatloDi associates and professional ethics. To bis 
knowledge! BORK has never reflected any racial or other 
bias and is a completely fair individual. Although h e 
is not bf the same political party as BORK, I \ 

said he respects his ideas and believes BORK*s political 
beliefs will have no bearing on his duties as Solicitor 
General. When be^^heard BORK had been nominated lor that 
office he felt that the choice was 'tear velous.'* 

Affiliations 


American Bar Association (ABA) 
1155 East 60th Street 
Chicago, Illinois 


On Decmber 15, 1972, 


1 Clerk, 


advised BORK is a current ABA member in good standing. 


On December 15, 1972, [ 


] 


Clerk, Rational Conference of Bar ficaminers, 333 North 
Michigan Avenue, Chicago, Illinois, advised her grievance 
files contained noJi^iff^^ed grievances or any unfavorable 

WRXi 


inf oritiat Iqn 



!■>< 


;/^972, [ 


vt-tet he did not know BORK. 


Oh December 15, 1972, 

Division of Legal Practices and Education, ABA, stated that 
be does not know BORK but advised from records that BORK 
has been a member of the ABA Antitrust Section and a member 
of the section's Sherman Act Committee since 1969 and is 
currently appointed for the year 1972 - 73, 


He said BORK also was a member of the Section's 
International Trade Committee, Subcommittee on Extraterritorial 
Application, U.S. Antitrust Laws^ for the years 1970 - 72. 


On Dec^ber 19, 1972, [ 


] Attorney 


of the firm Lord, Bissell and Brook, 135 South lA Salle 
Street, Chicago, Illinois, advised he was Chairman of 
Section on Antitrust Law of the ABA until his term expired 
in August, 1972. His association with BORTH at ABA was 
very limited but be knew hiin when BORK was affiliated with 
Kirkland and Ellis in Chicago. On several occasions, he 
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an4 BORK :represente4 xnultlp2.e defendants In triple damage 
antitrust cases, lliese cases did not reach the trial 
stage but he jjartlclpated In the negotiations with BORK 
on the same side. 


I I stated BORK Is a competent lawyer with 

a fine mixid, who, if appointed Bollcitor General, would 
vigorously enforce the Antitrust laws, although he would 
have hi s own approach as to what the enforcement would be. 
I I agrees with BORK that Antitrust enforcement is 

occasionally too strong under certain sets of facts, 
although definite violations should be fully prosecuted. 
He highly recommended BORK. 




On December 




1S72, 


Attorney* 


_ Chicago, Illinois said that although 

ORK and he are members of the Sherman Act Committee of 
ABA, he does not know him through that committee. Be became 
acquainted with him through a case in which th^ had mutual 
interest which Involved price fixing fbjr U.S. Steel, Bethlehem 
Steel C ompany, a nd two or three other steel companies. In this 
action. ! I »as among the lawyers representing New York 

City and Chicago transit systems and BORK represented the ..New 
Haven Railroad. The suit, brought under Antitrust Laws, 


Involved the price of wrought steel r eplacement 
trains and rapid transit system cars, f 
represented plaintiffs and won the casl^ 


wheels lor 
and BORK 
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I I considers BORK a capable, Conscientious, 

honest, and loyal American. He said BORK Is somewhat less 
^thuslastic than some people about absolute enforcement 
of the Sherman Act, but that he has a professional attitude 
and ^ould represent the Government to the best of his ability. 
He considers BORK's appointment as Solicitor General a fine 
appointment . 


Chicago Bar Association (GBA) 

29 South la Salle Street, 

Chicago, Illinois 

. I L Clerk, advised SA I 

I „ ^ ISi/ 18/73 . that the CBA membership and 

grievance files reveal no InformatiLon regarding BORK. 


IS 






I 
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Credit and Arrest 


On February 14, 1972, SC 

caused the records of the Chicago Credit Bureau to 
be ^amined and no information was located regarding 
BORK. 


On Dec^ber 14, 1972, SC [ 


caused 


the records of the Bureau of Records and Communication 
and also the records of the Intelligence Division of 
the Chicago Police Department to be examined and no 
arrest record was located ior BORK or his wife CLAIRE 
BORK, 
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On December 18, 1972,^ ^ Supervisor, 

Special Services, Ii>affiic Violations Bureau, C ity of Chic ago, 
321 No rth la Salle Street, Chicago, advised SA I I 

I [ that it is not possible to locate traffic arrest 
records without tbe traffic ticket number or arrest warrant 
number* She stated furtb^ that even if the number was known 
all records as far back as 1953 have been destroyed. 


n 
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The fol lowing investigati on was conducted by 
Special Agent . (SA) I ~l : 


On December 14, 1972, 

Illinois Police Department, advised that a 


^ Glencoe, 
review of 


Illinois police ueparcmeni:, aavisea rnac a review oi 

by his department railed to indicate ai^ arrests 
in the name ROBERT HERON BORK or CLAIRE BORK. 


On December 14, 1972, I 1 , Evanston, 

Illinois, Credit Bureau, which agency covers Glencoe, 
Illinois, advised that the only information in Credit 
Bureau Records was dated November, 1959, at which time 
a erddit inquiry was made in the name of ROBERT and 
CLAIRE BORK, 375 Washington, Glencoe, Illinois, and 
at the time of the Inquiry he was employed as an 
attorney and had previously Idved at 1362 Rast 
Madison Park. No actual credit information was contained 
in the file. 



1 - Mr. Cleveland 
1 - Mr. Martin 
1 - Mr. Caro 


January 24, 1973 
BY LIAISON 




Honorable Alexander P» Butterfield 
Deputy Assistant, to the President 
The White House 
Washington, D«. C» 

Dear Mr* Butterfield: 
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Reference is made to the letter from this Bureau 
dated December 26, 1972, which fumished^pu the results of 
investigation concerning Mr. Robert Heronrork. 


Referral /Direct 



Information has been received indicating the filesnof 
the Passport Office, Department of State, contain no additional, 
pertinent information concerning Mr. Bork. ^ 

f 

This concludes the investigation in this matter* 




Sincereljr yours t 


JUL 2 1987 


-Si (j^ 


^ s mm 
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Dec«iiber 26, 1972 


BOBBBT BEBON< 


/bOBK - 




I. 


THE INVESTIGATION OF MR* BORK COVERED INQUIRIES 
AS TO HIS CHARACTER, LOYALTY, ABILITY, AND GENERAL STANDING, 
BUT NO INQUIRIES VERE MADE AS TO THE SOURCES OF HIS INCOME. 


BIOGRAPHICAL DATA 
Birth 


/iJi sr. 

/ M f # ^ iM I . Ill ^ * 

, a!> W=« j^a=» ?.<«, i * 



J 


Mr. Bork was born on March 1, 
Pwmsylvania . ■ — ^ 

-nil lii^Mll IIJM- JU« I T»— ^»*i^*^ ^'***^ 

Education 


1927, at Pi ttsburgh, 




Mr. Bork attended the University of Pittsburgh, -pA^,.* 
Pittsburgh, Pennsylvania, during tlMi summer and fall 
semesters of 1944 thrdQ^h.1945. Exact dates are not 
available, 


Mr. Bork attended the University of:'Chicago, 
Chicago, Illinois, frim January, 1947, to June, 1950, and 
from June, 1^52^ to June, 1953. Be eas aearded a B.A. degree 
in June, 1948, and a J.D. degree in June, 1953. Mr. Bork 
completed eork on his undergraduate despree while attending 
the lav school. 


Employment 

June, 1953, to 
August, 1954 


September, 1954, 
to September, 
1955 




Baker 

CallakAn 
CleveUm4 1 
Conrad 
Daltey.»«.^ 

4enki^nt ^ 

MarahaU , 

Miller. DECrvsb" 

PvrvU , 

Soyat* , 

W altera ji 
“Tele. Room j / 

Mr-KbUy« 

Mr, Armatronf 
Ms. Herwlf 

Mra, Neenvn MAIlL ROOM 


University of Chicago Law 
School, Chicago, Illinois, i> 
as a research associate ' ^ 

Wilkie, Farr, Gallagher, 
Walton and Fitzgibbons, 
attorneys at law. New York, 
New York, as an attorney 


' ENjsaaua 

teletype UNIT CZ] RETURN TO MRVvARO, ROOM 1254,, 


f 






JClrkland tad Bills, 
sttomsys at lav, 

Cliloago, Illinois, as 
an attorney 

Tale Itaiiversity Lav 
School, Hev Haven, 

Connecticut, as a 
professor 

In addition to his enploynent Hr* Bork serves as 
a trustee or nenber of the Board of Directors of ninieroos 
educational and l^^l orfanisations including j 

Aaerican Baterpride Institution, 

Washington, D* C* 

Woodrov Wilson Center for Xntemati<mal 
Scholars, Snithscniaa Institute, Washii^ton, 

D* C. 


Robert Heron Bork 


October, 1935, to 
June, 1962 


July, 1962, 
to the present 


Thonas Jefferson Center Foundation, 
university of Virginia, Charlottesville, 
Virginia 

Marital Status 
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Mr* Bork is married to the former Claire Sarah 
Davidson and they reside at 142 Huntington St reet. Hev Haven* 
Cnw«^i;4 thrM wlnnr rhllrtren, | 


Military Service 

Mr. Bork enlisted in the United States Marine Corps 
Reserve <UBMCR), on Tebruary 9, 1945, and mtered on active 
duty on May 7, 1945* He served until October 27, 1946^ vhen 
he vas honorably discharged as a private first class. 


2 




Hob«rt .H«ron Bork 


^r, Bork roonllstod in tko USMCR on April 22, 1948, 
and aaa on inaotivo duty until May 3, 1949, vhen he uas 
honorably diachargod in order to aeoapt a commiasion* On 
that data ha aecaptad a conaiaaiott in tha USMCR as a 
second liautanant and antarad on aotiva duty on October 5, 
1950, and aaa honorably iraliavad iron aotiva duty on 
March 22, 1992, aa a lirat liautanant. Mr. Bork remained 
in an inactive duty atatua until Bacanbar 15, 1958, whan 
ha wan honorably diaehargad aa a captain. 

n. H8SPLT8 OF IKVK8TIGATI0W 


Intarviaaa 


I I. Adminiatrativa Aeaiatant to 

Lowell P. Waickar, Jr«, UUitad Stataa Senator iron Connecticut 
adviaad in Waahington, D. C., that Senator Waickar ia unavail- 
able for interview and ha ia autheriaad to apeak for him. 
Senator Weicker doea not know Mr. Bork peraonally but doea 
know him by reputation aa a peraon of integrity / 

who ia highly regarded both paraonally and profeeaionally. 
Senator Weicker would reconaend Mr. Berk for a poaiticn of 
trust and oimfidence. 


I I Adminiatrativa Assistant to 

Abraham A. .Ribicoff , imitad States Senator from Connecticut, 
advised Senator Ribicoff is unavailable for interview and be 
is authorised to speak for him. Mr* Bork is known personally 
by Senator Ribicoff and ha thinks vary highly of Mr. Bork, 
and would highly recommend him for a position of trust and 
confidence with tha Bnitad States Govammant, 

Hammond Chaffats, senior partner, Kirkland and 
Sllis, attorneys at law, Chicago, Illinois, advised ha 
recruited Mr. Bork for his firm in 1955, Mr. Chaffats stated 
Mr. Bork*s work with his firm was primarily in tha antitrust 
fibld but included other matters. Bis practice was exclu- 
sively in Pederal courts and involved no criminal work. He 
stated Mr. Bork Is a; birilliant lawyer, an excellent brief 
writer, and a nan of excellent character, personal habits, 
and loyalty. Bo advised Mr. Bork helped President Nixon in 
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Bob«rt jHeron Bork; 


|MC«parittg bus advocating tho use of biisos 

tindor linltod clreuMitaneM. BO tornod Br« Bork a 
**dovll*8 advocato” In that likod to oxploro ostabXlshod 
legal positlona to dotormino if they were sound. In these 
inotanciHi ho often clashod with other li^l scholara* He 
etate4 that Mr« Bork ie intellectnally honest and if ho is 
appointed to the position of Solieitor General he will be 
the lawyer fortthe Bepartnent of jnstice and will snpport 
the Govemnmtt'^s legal position* Be added that llr* Bork 
belonged to no extrenist organisations and held no 
extrenist views* Be Xeoonnended Mr* Bork highly for the 
position of Solicitor General* 

I L attorneyi Chicago* Illinois* 

advised he has never been in court with ifr* Bork nor 
witnessed his legal work; however* he has heard speeches 
by his regarding antitrust natters before various bsr 
associations* hes conversed with his* and read sons of 
nr* Bork*s writings* Xn his opinion Mr* Bork advocates a 
such ^ore lisited and restricted antitrust program* Be 
listed the following Tscolleotions of Mr. Bork's contentions: 

f 

1 * Believes price fixing should be subject 

to rule of reason sad not be' heia: illegal if it 

e can be shown that the agreeheht doesr not 
affect reasonable prices* 

2* Believes aatimerger cases which have 
resulted in stopping mergers should ! . 

be subject to the rule of ' * - 

reason. * , 

I I stated* in short* he believes Mr. Bork 

contends that presMit enforeament-^of antitrust laws is not 
in the public interest* I [ states that Mr* Bork is a 

nan of intelligence* scholarship* sincerity* integrity* and 
an excellent lawyer; however* he believes him to be out-of-step 
with nost antitrust views in govmnumt* He stated Mr* Bork 
is a perfect choice for Solicitor General from a defense 
lawyer’s point of view. He believes Mr* Bork’s present views 
on antitrust are too extreme for the position of Solicitor 
General* He said* however* that Mr* Bork’s views may moderate 
if he is appointed* 
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Bobert Heron Bork 


I L Bert, Schaffner» 

and Marx, Chicago , Illinois, adviaed be mis formerly engaged 
la antitrust litigation during the period of Mr, Bork*s 
stay In Chicago, Illinois, He stated he never worked with 
Mr* Bork on a case and his only association trlth bln has be«i 
at bar association meetings. Be stated Mr, Bork is highly . ^ 
respected as an attorney and that his writings are perceptive 
and original. He stated Mr, Bmrk approaches antitrust 
problems with a fresh view and is able to get to the^real 
Issues. I I advised he agrees with Mr, Bork in that 

many cases t he law Is not properly applied' to the^aituition. 

I I believes him to be opennilnded with no prejudlcs^^. 

for or against besiness and he i»:against enforcement of 
antitrust laws only when applied in the wrong Context . Be>^ 
highly recommended Mr, Bork for tlM position of Solicitor 
General of the United States, 

M« Joseph Blttaenfeld, Chief Judge, Ihilted StatM 
Bistrict Court, Hartford, Conaecticut, advised he has known 
Mr, Bork on a professional basis f of. the past several 
years and believes him to be an extrsMly intelligent man. 

Judge Blumenfeld advised that Mr, Bork served as a 
courtHippolnted master in the reapportlonmmt of the State 
of Connecticut and he performed this task in an outstanding 
manner. Judge Blumenfeld advised that he would give 
Mr. Bork the highest reoommeadaticm for the position of 
Solicitor General of the united States, 

Hr* Kingman Brewster, Jr,, President of Yale 
university, Hew Haven, Connecticut, advised he has known 
Mr, Bork for a lutmber of years and described him as a 
valuable member of the Yale faculty, Br. Brewster described 
Mr. Bork as honest, courageous, and highly intelligent. He 
stated Mr* Bork is well known in the Yale community for his 
scholarly approach, the depth of his research, and his 
tactfulness and gedtloadnly manner* Br, Brewster advised he 
knows nothing which might disqualify Mr, Bork from Government 
employmeat or which would reflect unfavorably upon bis 
character or reputation, Br, Brskaj^>^Kate Mr, Bork his 
highest mdorsement for Government service* 
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R^bmrt H«roa Bork 


Dr* WllXitai SIMM CotiiAt JTr.t Ytalv«nilty 
CiMipUtn and "Pastor xit I the CChur<yh CChrl^t , TOlenJAtverdl ty , 

Mow Bav«a» CoBMetieutf adylMd that ho has not Mr. Bork on 
ssroral oeoastSMi aad it is hla boXisf that Mr. Bork Is a 
Ysry latoXXigsnt san aad a thmroaghly loyal iaarioaa. 

Dr. Ooffia adrissd that Mr. Bork is hloihXy rsspoetsd on tho 
laXs caapos for his sehoXarXy abiXity both as a Xasysr and 
as an iMtroetor. Br. Coffin frooXy adaittod his poraonaX 
Ob J action to Brosidsat Miaon and indicated that ha baXiavad 
Mr. Bork aouXd hold siaiXar viaas. Ha adrisad that his/eva 
^.t.^iorSohal Apolitical tbeliefa.lhayp bdeii ciiubllcly 
jBtatedion numerous occasions land •hOv<lldinotnfeelnlt;:aas hecessary 
tO' blaborat^ohj^them atjthid ;tiaeTr. In‘^c0nclusi4tl|* .Dr; ACOffin 
stated that dith;:rogard*"tKrMr^ 'B6rk’s^.‘character'J lo^iTty, 
and ropatatioa* ha aonXd hare no objection to his anployaant 
by the Bhitad Btatos Ocaarnnant in a position of sensitivity 
and tmst. 


Br. Xncaoo Y. Bootew, StarXink Rro f a soor of Inv 
and Public Affairs* YaXa Inv School* MOv Bavan, Cennactient* 
advisad ha is dhuaiXiar sith Mr. Bark's sork at the Bnivarsity 
of Chicago* in private practiM* and at the Taxa Las School. 

Br. Bostos advisad that in 1962 shixa ha sas Bean of the 
laxa Lav School* ha vas instmnantal in racmiting Mr. Bork 
to the yaxa Lav School faculty. Br, Bostev advisad that 
ha knovs Mr. Bork parsanaXXy and is fasiXiaryvith his family 
and business life. Be advisad that ha knovs of no derogatory 
information regarding Mr. Bork's character, or his qualifications 
for Govamnant anpXoysant. Br. Bostev strongly andorsad 
Mr. Bork for the position of Solicitor Ganaral of the 
Thiltad States. 

Abraham S. CoXdstain* Bean* Tala Lav Sc1m>oX, 

BOV Bavan* Connactlcut* advisad that ha has bean Bean of 
the lav school for the past tvo and a half years and has bean 
on the faculty since 1956. Bean Ooldstain advisad that ha 
has known Mr* Bork since 1962 and regards him as a close 
personal triand. Bean Goldstein described Mr. Bork as a man 
of great principles and integrity* and advisad ha is a highly 
ragardad and vigorously strong-nainded man. Bean Goldstein 
stated that ha has no raasem to question Mr. Bork's loyalty 
and gladly gave his highest recommendation of Mr^ Bork for 
a position of trust and confidence vith the united Gtatas 
Government. 
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Bobert Bbron )3ork 


Aaron l>lrootor» Scholar in Eosidonco* Stanford 
Lav Sohooli Standordf Califo»la« advised that Mr* Bork Is; 
a fomor student and teaohing fellow at the University of 
ChioagOf Chicago f xilinoisi under his,€l!r}rBir^tor*Sf 
supervision* Mr* X^irector advised he has met Mr* Bork*s 
wife and has had occasion to visit in their hone* Be 
characterised Mr* Bork and his wife as being of e:^eeptional 
character and unquestioned loyalty* Be described Mr* Bork 
as being the best student he has ever instructed* Mr. Director 
concluded by highly reo e nn e nding Mr* Bork for a position of 
trust and confidence* 

I I Bdw Baven Chapter of 

the Mational Association for the Adyancenent o;f Colored 
People^ advised that he is not personally acquainted with 
Mr* Bork, but hssiseen him on occasion at local civic 
functions* Bs said he possesses no information which would 
preclude him from reocnmending Mr* Berk Aer a position of 
trust and confidence with the united States Gevemnent* 

Arnold ifarklSi States Attorney* Hew fidven County* 

Bev Baven* Gonnectieuty advised that he has known Hr* Bork 
for the past two years and considers Mr* Bork to be a 
brilliaat scholar who possesses an outstanding legal mind* 

Mr* Markle stated he Ban found Mr* Bork to be a fair<-minded* 
honest* and completely trustworthy individual whose 
appointment to a position with the United States Government 
would be an asset to the country* 


Bart ford* Connecticut* advised that Mr* Berk is' unknown to:> 
him; however* Ms.iB^ftaAtiar with his reputation in connection 
with recent efforts to reappe^ion the State of Connecticut* 

I I knows ^of no reason “why Mr^ Bork: should not receive 

an appeintMnt with the united States Qevemmmit. 


I I leader la the black 

community* aaviseu that ne has only inuirect I mowledse of 
■ Mr* Bork which is based upon the friendship oi l I 

I J who were former ly classmates at a 

private preparatory school* I I advised he possesses 

no information concerning Mr* Bork which would preclude him 
from a positi<m of trust and c<mfidenee with the united States 
Govsmmsnt* 

I 
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Sobert Beron BotIs 


Sixty-tbr«« additional parsons « consisting of 
professional associates^ uembers of the jfudiclary, civil 
rights groups » faculty associates , acquaintances » and 
neighbors, eere intervieeed* They stated Mr* Bork is a 
103^1 Aaerican citiz^m ehose character, reputatim, and 
associates are above reproach* They highly recommended 
him Tor a position of trust and confidence vith the 
Bbited States Oovemaent* He vas variously described as 
an extremely intelligent, even-tempered, and articulate 
Individual vho possesses a keen mind, commands respect, 
and Is a fine father and husband* Acquaintances of 
Hr* Bork's close relatives stated they are reputable 
Individuals* 

dess Belatlves 


Mr* Bork has the following close relatives In 
addition to his wife and three alncnf children, mentioned 
previously: 

pather Harry Phillip Bork 

New Haven, Connecticut 

Mother Bllxabeth Mildred Bork 

New Haven, Oonnectlcttt 

Credit and Arrest Checks 

Information has been received from the appropriate 
credit reporting agencies Indicating their files contain either 
no record or no additional pertinent Information concerning 
Mr* Bork* 


Information has been received from the appropriate 
law enforcement agencies indicating their files contain no 
record concerning Mr, Bork or his close relatives. 

Bar Affiliations 


Mr* Bork Is a member in good standing of the 
American Bar Association* No grievances have been filed 
against him* He was admitted to practice law In the State 
of Illinois in August, 1958, 


Itobert Heron Bork 


The records of other appropriste bars and bar 
associations sere checked and they contain no infomation 
concerning Hr. Bork. 

Atfmcy Checks 

Infomation has been received from the following 
governmental agencies indicating their files contain either 
no reccKftl or no additional pertinent infomati<m concerning 
Hr. Borki 


Bttxoait of Personnel Investigations, Civil 
Service Comnissi<mi Defense Central Index 
of Investigations ) Tort Bolabird, Haryland; 

Bouse Coomittee on Internal Security; 
united States Secret Service; and The 
White Bouse Office* 

The central files of the TBZ, including the files 
of the Identification Division, contain ho additional pertinent 
information eonoeming Hr. Bork. 
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FEDERAL^UREAU OF INVMTIGATION 




ACPORTING orricc 

ALEXANDRIA 

orricc or origin * 

BUREAU' 

OATC 

12/29/72 

INVCSTI6ATIVC PCRIOO 

12/27/72 

TITLE OF CASE 

/) 

RCPORT MAOe BY 

TYPCO BY 

mew 

SA 


/ 


SPECIAL INQUIRY 
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REFERENCE ; Alexandria report of SA 

-RUC- 

ADMINISTRATIVE; 


12/19/72. 


Three copies of teport being designated for the 
Bureau per previous Bureau instructions. 
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ED STATES DEPARTMENT OF IPSTICE 

FEDERAL BUREAU OF INVESTIGATION 


Copy to: 


Report of; 
Dote: 


SA^ 

vimni 


Office: Alexandria, Virginia b6 

b7C 


ReM Office File #: 
Title; 


161-1875 

ROBERT HERON BORK 


6w«o« File I: 


Charocter; 


SPECIAL INQUIRY 




Synopsis: 


No pertinent identifiable- information in the files 
concerning BORK, , , 


-RUC- 


DETAILS: 
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Referral /Consult 


SA 

t-Tip of 


I caused a search to be made of 

r^_ ji 0"7 10*70 ♦•Vfcof- 


land was advised on December 27, 1972, tha t 




] 


-1*- 


TKit document cooUint neither recomttendatioot nor condueioot of the TBI, ^ Xt it the^property of the FBX end It loaned to your tgencya It tnd Itt contentt 
art to U dittributed outttde your atency. yIOTC dupliC^tCd WithiU yOUr agBIlCy 


1 I 

• I .» 

. ^ !• 


tiL s» oovsnvMczrr ntwTpio ornccum o-tos-ita 



yiV^S (Rev? 1-7-7S) * 

FEDERALifeUREAU OF INVElItTIGATION' 


reporting omcE 

orPicE or ORIGIN 

WASHINGTON FIELD* 

BUREAU 

TITLE OF CASE 
ROBERT HERON^ORK 


3 \ 


lNVe$TtGATtV^ PERIOD 


\ 2 l 2 km I 12112-29112 


REPORT MADE ©Y 

SA 


CHARACTER OF CASE 


SPIN 


REFERENCE ; Bureau teletype to WFO, 12/ll/72< 


TYPED DY 

nrc 


UEAD ; VFO 

State Passport 




> 3 , 


r 


ACCOMPLISHMENTS CLAIMED 


JaCQUIT.I case MAS eesN, 

SAVINGS I RECOVCRICS | TAL$ | 

PENDING OVER ONE YEAR OyC$ OnO 
PENDING PR05CCUTI0N 

OVER GIX MONTHS OYE»a NO 
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UNifED STATES DEPARTMENT OF ^TICE 
FEDERAL BUREAU OF INVESTIGATION 


Copy lo; 


Repoif cts 
Dole: 


127W72 ~ 

FitM C^cc File #: 161-8634 
Tale: ROBERT HERON BORK 


Office: Washington, D.C, 
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Bvreav Fil« #: 


if, i 


Cho, octet: SPECIAL INQUIRY 

Syftoptj*: No record for the appointee at the Personnel Office, White 

House Office. Files of the Records Office, White House 
-» Office reflect the fact that the appointee was appointed as 

a member of the Board of Trustees, Woodrow Wilson Inter- 
national Center for Scholars, Smithsonian Institution, on 
November 2, 1972, The term of Commission expiring in October, 
1978, Association with the American Enterprise Institute 
and the Smithsonian Institution set forth. References highly 
’»• recommend. No record Credit Bureau. No record police 
/ agencies. No record HCIS or CSC, No record Supreme Court 
of the United States, No record Committee on Grievances 
or Bar Associations. 

’ ' ' f 

' • -P- ' 


DETAILS t AT WASHINGTON. D.C. 


contains neither reco*nfla<n4ations nor conclusions of the )F0I. It is the property of the TBX and is loanoS to ypor agency i it and its contents 
are not to be distributed outside your aeency* 

f. COVrftSMJ^JT rUtNTlNC owe* I iS70 o • 406-140 


I 



t 


FD.3« (R^v. 5.«2.64) 


Transmit the following in 
v<n ,_ AIRTilL 



•r 



F B 1 



Date: 12/29/72 



(Type in plaintext of code) 

1 


(Priority) 


I 

■ L. 


TO: 

FROM: 


ACTING DIRECTOR, FBI 
SAC, WFO (161-8634) (F) 


ROBERT HEROiAoKK 

SPECIAL INQUIRY 

BUDED: 12/18/72 Without Fail 


\JFO airtel to Bureau, 12/18/72; Chicago teletype to Bureau, 
12/19/72. 

LEAD ; WFO 

State Passport 


/ 

/ 

0 



I 


k- 


• • 


I6l~863^i 

JE:nsw 

“ REFERENCE 

following Investigation was conducted by 

s M 1 = 

ALAN S. V?ARDj former Chairman, Federal Trade 
Commission, Washington, D. C., was contacted on December 20, 
1972, and he advised that he was not personally acquainted 
with the appointee, and was only able to comment regarding 
his professional capabilities through his readings of 
various briefs and articles written by the appointee. 

He stated that the appointee is a respected 
speaker and l.egal advocate, being regarded as a 
"traditionalist" in the anti~trust field. It is his 
Impression that BORK advocates strong enforcement of the 
Sherman Act v/ith regards to cartels and horizontal mergers, 
although he is less than an advocate of a "very broad" 
enforcement of the Clayton Act, being more lenient 
of vertical mergers and conglomerates. It vo.s his 
impression that Hr. BORK feels that certain types of 
mergers do not restrict competition. 

. He further advised that BORK is well-known 

for his ability as a teacher and scholar and is highly 
regarded in the legal profession. 

Hr. ALAN WARD highly recommend the appointee 
for a position and responsibility in the United States 
Government . 
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WFO 161-8634 
RMS: nr c 
1 


On D ecember 29, 1972, , 

], Washington, D.C. advised SA 


1 Attorney 


that he has never met the appointee personall y and knows of his 
name only through writings of the appointee. I I has never 

been Chairman of the Federal Trade Commission nor has he ever been 
connected with government service. He has at times been before 
the Federal Trade Commission in his capacity as an attorney repre- 
senting various clients but that has been the extent of association 
with the Commission. Due to the fact that he has never met the 
appointee he did not feel qiiaTified to make a judgement concerning 
the appointee's character or qualifications. 
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X - AG Folder OCT ^6 1973 


October 26, 1973 





Coptionod i.:dividua3 3, who you adviced reside at 
South Daytona, Florida, and Baton Rou^fe, Iiouii^iana, respectively, 
have not been the sab j nets of an invoctigation aonductei by 
this Surcau, 

Our files, however, rcvonl that I Ircgruested 

an autograph photograph of the late Director Hoover in 1971. 

Our Jachaoaville Office <Ieterr.dnod he wau boru in 1945 v.ao 
arrested throe times for not carrying lii» driver's license, 
although h© had one at his homo. He was also arrested for; 
having horses within city liraits. As I I was considered 

to bo soraothing of a character while involve! in local city 
politics, his request for tliu autograph was denied* 

(62-114664) 

The C'.Mtral files of the. FBI, inclurling the files of 
the Xc'nntification ])iv ision. c on&nirt no addition'd rx>rii«ent 
Infoi otfation conce rn intr I l and no iAfornaclon id>ntifi.lbio 

with I ~1 based upon b.\ckgrountl informntlo)i submitted 

in connection with this n.ime check rccuost* 
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Original and 1 - Horace Webb, Director, Public Information, 
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Attention: 


1, by 0-6 (D) , 


^'973 


yi 



'A- 


MAIL ROOM CU TELETYPE UNIT O 



1 


r 


Tom D^i5d ^ / 

' UNITED STATES 


A: 


ERNMENT 


Memorandum 



DEPARTMENT OF JUSTICE 



f 

* i 


TO 



DATE: October 18, 1973 


FROM 


Horace S. Webb 

Deputy Director of Public Information 


SUBJECT: Requests for autographed photographs of Attorney General 


The following persons have requested autographed photo- 
graphs of the Atto rney General. Pl ease do name, checks and. forward 
any information to I ~| in my office. 




S: "Daytona, Florida 3m9 


-L 


3atDir'R6ugF,"t6uis iaha 70811 


V wwA ' i-i II TATTr — mri-rT — S’-' 
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4-22 (R4*5. 6-26.73) 

Federal'Byteau of Investigation 
JRecords^p^tlon 




_///f .laar 


Name Searching Unit - Room‘ 6527 


[ZD Service Unit - Room 6524 
] Forword t e C<lnnPrtir<m i r 


c 


3 Atteniion 
JjR^turn to 


m-3J& 


ijupervlsor .. Boom Ext. 


Ty pe of R eferences Requested: 

i i R^ukff Request (Analytical Search) 

CZ3)Cll References (Subversive & Nonsubversive) 
3 Subversive References Only 


3 Nonsubversive References Only 
3 Main References Only 
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Ty pe of Search Requested: 

1 1 Restricted to Locality of 


t j Fxaet Name Onl y (On the Nose) 
dZ3 Buildup i 1 Variations 


Subject I 

Blrthdate & Place 
Address 


Localities 
Ri 




Searcher j 
Initials 


Prod. 

FILE NUMBER SERIAL 






























1 

1 













Ty pe of Search Requested: 

I i Restricted to Locality of 

I i Exact Name Onl y (On the Nose) 

i I Buildup t i Variations 



Subjecil 
BlrthdaW 
Address . 
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fotta DJ-IW 
(M. 


UNITED STATES aOVE^NMENT 

Memorandum 


TO ; HEADS OF DIVISIONS, BUREAUS, 
BOARDS AND SERVICES 


FROM ; John W. Hushen| 

■ Dir ecto:? of Pxibllfc Information 


subject: .Appearance of Acting Attor.ney General .Robert H. Bork jp: 
“Face the' Nacion" 



Acting Attorney General Bork will appear on the CBST-TV 
program, “Face the Nation*' at 11:30 A. M., Sunday, 

Please alert your assistants and have them alert their 
staff members. 
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CSA^OCM. RE^. mo. tf 

UNITED STATES CM 


UNITED STATES (^ERNMENT 

M^moraJidum 


Mr. Callahan 


DATE: 11/12/731 


FROM 


R.R. Franck 


^^BJECT: 




"PACE THE NATION" / 

WTOP-TV (CHANNEL p-< / 

11:30 A.M'. 

APPEARANCE OR'^TING A.TTORNEY GENERAL 
ROBERT Hw^ORK 


1^.^. tu. 

I Astf« Dir.i 
A4«ntA. 

C*mp. S)f»»/l|.<! 


^ VulU 

& €v«t« . 
$p««. l«kV. .««« 
Tr«Iiibi9 

L«g«l 

$«€*y ~ 
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As a consequence of Acting Attorney Gep^pal Bofk's 

appearance on captioned program yesterday morning, | L 

CBS reporter, telephonically contacted SA | I 

was handling telephone calls for my Division for the weekend. 

I advised that in connection with his appearance on Pace 
The Nation" Bork denied that the FBI had been given authorxty to 
seal then Attorney General Richardson's and Deputy Attorney General ^ 
Ruckelshaus' offices on the evening of 10/20/73. . 

I indicated that Bork said that he was in _ p]( 

General Haig's office at the White House when the General called ' y 

Mr. Kelley to order that the FBI seal Cox's office. According to 

Bork further stated that no orders were given for the «BI V J 
to seal Richardson's and Ruckelshaus' offices. Bork indicated that 
when he arrived at the Justice Department the following morning ne 
found out that the FBI had sealed the former Attorney General s 
and Deputy Attorney General's offices and he immediately called 
Haig to determine why this had been done. 

I indicated that Bork said that Haig denied 
"having issued such instructions and that he told Bork that ^^he would 
immediately instruct the FBI to remove this security, and it was 
removed. 

I I, referring to the entire matter as the 

"Saturday night massacre by President Nixon,*' wanted to know 
specifically who issued the orders to have Richardson's and ^ 

Ruckelshaus' offices sealed off. He was advised i, i,. .i. ,, n 

standing on our statement made on the evening of 10/20/73 tnax; tnu ' ^ 
FBI had responded to orders received from the White R 

the offices of Cox, Richardson and Ruckelshaus to insure ‘tfh'e'*! i973 ^ 

security of the official' documents being maintained 


Enclosup / 

1 - Mr. E.S. Miller -• Enc. 
1 -• Mr/ Callahan - Enc. 

1 - Hif, Gebhardt - Enc. 
1- FrsShck - Enc. 
GTQ(flO./y 


If, , . (COOTINUE'd-OVER) 


5jN0V28|973 


m iNOV f>7 1973 





Franck to Callahan itiemo (continued) 
Re: "PACE THE NATION" 


At 6:35 p.m. yesterday evening# I I again called 

and advised that CB S had contacted the White House and spoke with 

I of I I office, and was advised by 

I that General Haig's orders on the evening of 10/20/73 
were issued with respect to the seali ng of Co x * s office and not 
those of Richardson and Ruckelshaus. I I was advised that the 

FBI still stands on its original statement in connection with this 
entire matter. 


This matter was discussed with Deputy Associate 
Director Miller and he concurred with our position that we make 
no further comment and that we stand on our original statement 
which was made in response to news inquiries on the evening of 
10/20/73. 


I I advised that newsman I I # CBS News , 

over TV station WTOP shown locally at 11 p.m. would feature this 
matter. This portion of the news broadcast was taped and a 
transcript is attached. 

RECOMMENDATION; 

For information. 
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BORK XU12 0 

WASHINGTON CUPI >, ACTING ATTORNEY GENERAL »ROBERT BORK S AYS >HE i 
IS "MORALLY CERTAIN* PRESIDENT NIXON WOTilD NOT FIRE L^ JA^OWKIVf ' Vi 
THE SECOND WATERGATE SPECIAL PROSECUTOR A S - " ; 

BUT BORKa who CARRIED OUT THE DISMISSAL LAST MONTH OF ARCHIBALD V, i 
COX from the POSt|V SAID he WOULD BE FIRED FIRST RATHER THAN DISMISS v t 
JAWOHSKI* ^ 

"I DON»T regard THAT As EVEN A POSSIBILITY^ BUT THAT IS A . , ' ; 

COrtinMiNt IF IT SHOULD, BECOME A POSSIBILITY*" HE SAID SUNDAY. . / 
BORK A PPEARED-.OM VCBS. t' THE, NATION , A'-' 

HE ALSO SAID HE WOULD ADVISE NIXON TO VETO PENDING LEGISUTI^ON^ ,, _ 
CREATING A C0URT^APP0INTED: SPECIAL ;PR0SECUT0R ^BECAUSE I REGARD-IT ;AS^: 

A BASIC' AND' TRAGIC DEPARTURE “FROM THE SYSTEM OF OUR GOVERNMENT SET UP , 3 

BY>'THE-CONSTITUTIONii 

A PERMANiNT SPECIAL PROSECUTION FORCE* AS SUGGESTED BY SOME,. .V 

"WOULD *BE>/W INSTITUTIONALIZED WOLF ON THE FLANKS OF THE EXECUTIVE * 
DEPAR.TMEN-r,',":;HE SAID*.,; ^ :iv 

..*HOWf WOULD YOU LIKE AN INSTITUTIONALIZED, PERSON WHOSE SOLE^ . r 
DUTY IS TO^ INVESTIGATE AND. INDICT THE EXECUTIVE DEPARTMENT, AND? 

ANOTHER ONE FOR THE CONGRESS AND Another ONE FOR THE COURTS?" BORK>V" .,^^^ 
ASKED* "NOBODY xWOULD. GET any WORK DONE** i 

WASHED TF WE5W0ULD RISK GETTING ‘FIRED IF HE REFUSED TO !DlSMlSS>^^^ 
JAWORSKI, BORK , REP LI ED* W "THAT'S RIGHT** BUT HE ADDED, "I AM'-H0 RALLVi 5| : 
CERTAIN mi FOR A WARIEIY P? REASON THE PRESIDENT WILL NOT ;FIRE^^. • W; 
MR^ JAWORSKI.* -'’V ' W ■i.'l 

SAID IT WAS NIXON 'S'^HIEF OF STAFF*^^. ALEXANDER M* HAIGi WHO ‘ 

TO SEAL the PRpSECUIOH'S OFFICES THE NIGHT OF OCT. 20, 
WHEN COX WAS fired* 

AS ACTING ATTORNEY GENERAL 
RESIGNATIONS 0%F0SMER ATTORNEY GENERAL ELLIOT L. 
RICHARDSON AND HIS DEPUTY WILLl^ D* RUCKELSHAUS, SAID THE THE FBI 
TOOK CONTROL OF SPECIA^L^PApSEC^ORtS OFFICE' BECAUSE *WE WERE ?ALL ; * 

At- SEALING OF JUSTICE DEPARTMENT OFFICES' 

WERE NOT AUTHORIZED* "THAT MUst^HAVEn ' 
BEEN A FAIUJRE OF COPULATIONS SOMEWHERE," EORKi SAID. ^ ^ 


I 


UPI U-J2 06 U: 




y; 

NOV 1 ©tJJSlNGTON CAPITAL NEWS SfiBVICB j WigW”" 
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f eUs$]ioa of, /possible , 
tto <U$<>baiige ' 

uueurr€3tt<r&<^ 'vWjt' 
Jthiirt Wh 4 *6i^ I a«vdopmwt, 

h0' \^w ;nbt'b<mii3 
bytthfe other* two;met»'« eora-, 
jwltment to the Seh»to,‘Bortu 
'decldea .he eoiddiflio Cox. I 
Bfe^«'*a|b?th<mght*d#'re4 

.jislghing. I 


Assoc. Dir. 
Asst. Dir.: 
Admin. 


Comp. Syst. ^«. 
Ext. Affoirs.^ 
Fllos & Com. 
Gsn« 

Idont. 

Inspection 
Intel I 


i' -i 

^ «Jte44o cptopaaro? tho»pt;bssure«:^f t'r^ 

Alt^elsh*ieeini ' 

I to^pae fe^ho evit$.thbt*ri on^.22, When!' ISSSSKS 

I h«fw«-i«(*«n!d^airato-tlii-?rfla^ bhsooifty'ofitt^ 

ik '^. .A iij. 401. ii' ..'Aii»._.^ ^ . j ^i^_. ..J, ^ ii -L._^^ 


ittoni'ti heti js*y.!H <>Mll 
o{« »ejft«h , motivesj., SI 
not'r.Waixti ;to ’ho'T^ei^ivew 
r as-4(. sow ttho .did .the JPye^* 

‘ deht'e hiddlnd - Jo 4 sive * my. 

vand 

ta^prevlhtv'thllT^^^fiN 
m- fal 

tsWe^’wouicSf^ 


f.'^d,i|te\Yiad«^pu|^.whe0'ihe;Va*i»jcbn 
-law. profe$iM)ir'idia‘sea .liMraia.'ftaldAg.I'^ixoniMi' t. .willing to' canYoutfldforder'j 
I RepubUcan positions ..^thougk ^ho :had. not yet»heOn . ; othe» ‘woS^aot wxiom. 

' ' granted ^tenur^N-^^ ’ ‘’ ‘’' ' ■ ’'’ '■'' '***^';*lrtd.,soni^.’tim#ctb» 



^ ind’.> WiUlamiRimkelshau^ 


’ pros&eutop lAf^Wd 5jCbx? 

1 '!• Of an?ie4^^ Bbrlt;-S 

1^ whp-iSiti5^d4jpe^n,'‘Jawor^'^d‘r^^^ 



' OiJ i^enlng: dt ' thO^Merview *it ,1s rafating'oat- * 

I *,iae?.,th^*Borfch6usO. “ttVflie .first night ta ,d^s*hi’s» , 
|.ft)ben ;Mrs, [BoiJk,*! 

Hwhh stis,nfetthlm bn wejedgo^of a sbfa.'H«^^t^ 

' .his jaikb^o^nedihis cellar and tips a drink, worry* ! 

I jujgtlMitije.photOgxbpherwiti ^vb the !world anon* ; 

I* ftfwa»l>if'^IW|^iwb^ t 

i ^ 1 still * has ’ that i.Sjdst-moved-ln’’ look, ;thb' j 

i"' ’.furintnroiis ndndekHpt'hu't nt|litarian.fRetiet‘ts'p 

i *tdded by jneial sbnlptureshYh»a8-year'ioM 

*i . ert^5W^ho-ls''at'Carltori:'ColIegeiln il^nesbfck o , 

sSwlfe^iClair^ doie dttnf^ 



li^ :aVM.WVJiaj '.‘i’ 

I ■ .'At/tbistp^t;hercanjaJtfdird<Vo;tIookiback|^ 

V <^lthat Saturday. when hbrwas.ln the Justice Depart- * 

bommendatipn'in ' the 

ediWfitlng.‘i-letfet'!to , 
, ance, o4lBi|5df‘j&lghte.| 
j jajjrdo B^en%'Cox’l’^ ^'ii-- ’ j .\ ' ^ 

f--;i-!.:He,wii1ben*featibd?to^ '&■ '■' 


NOT 


Loborotory - — -- 
Plon. & Evol. ^ 
► •^J^f'jSpec. Inv. *..*«««. 
’'''^Igpirolning 


NOV 


1S73 


Lepol Coun. 
Telephone Rm. 
Director Sec'y ^ 


Is * answ w woui^hktd^ 
s«nKtib#a^osMf'Wkifr limofiM 

<Roh«*it . Borl^'son -of' a Pitts* j 
W&jh^'steijffift^ 

‘mother, ifba^Pr^nayl; 
tvaitia'l)uteb,'myrfather^was 
hatt-GermanifhaH'IrWif^^' 

; - me. ttlU : ;ia?^7nt^ecfs 
i Claire Botfc'a native, of Newt 
=.YorkJ‘ .pointing ; . obt-tthata 
'Bbxk’s > parents*. arer Sbth'' 
rallveiahdi’;in f8ct(,hav'e‘just’ 
tmove,dme.arby^ ?i'* i 
“yom’fe'being .very, -law* d 
yertike tfoni^t,” vtWs' .nolsfea 
wryly, hir$.‘Bmrk smiles, not 
.the least « hit ^Intimidated! bp' 
,,the d-fpot,' ?on^poimd'^t*d«| 
Lhcsrdeo man' several 
I away.’Shb breaks :iri vOften , 
I during (the conversation to J 
Iroikd a point or to introduce '1 

, '‘Idyt '•parents ^ had ' rela- J 
lively UttietlStiluence on ;my.^ 
life;** sayifBorki.' ■dismissing 
tittthesr * di<c«i4'o«' v^I 

Jamily,’*?-. ’ '>• 

,t|fe he^tas^ln a..se»^, bn 
te .Campus ipf.^.tfte' 'Tlrdver- 

iwherefBork' was, opp :of thfe 
wiw;yetenHiSie|i^i^isi 



Hie Washington Post 
Times Herald , 

The Evening Star <Wa$hington) _ 
The Sunday Star (Washington) 
Daily News (Mew York) 

Sunday News (New York) 

New Yoric - - 


A' 


i, > 

The Nevy^^ork Times 

The Daily World 

The New 


le Wall StteA^oumaln 
National Obs^^ - 
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.__u 




■tttltettv.l^^^l^S'''^ (CVeagar .t 


ITTI1K5’’5l558aii^ 




\l j’^AfterawMeiJ sawjKW! 
1 1 gotn^ tls d^t^.th4^^Siw< 


I ;;‘;x*ye=amr»<»Oced Wm io T 

sa»»^Bl«leeL "Hfe's # 


V> if- Wfl^ireeB ja . nbini fojc^5,;yeart f6y:o>o)rg ymn a, »n « n.iKut htfalno^ aa.- 

S <»')ft'oi!ie'X,*^ Solis’’, ttSui,. .-t^; . any, 
r''fiadUlwtt^t,thMe^’wn^ ,,;tO’tride4hrt<!om»ute».J^i^,j«(j)iM;'?\;!-.^ 

|Kiiadth$J)«tArguijiant%| ', ' , In tlbe.tdnrnfcg and.AS Ctt^f^Hfiold WendtCfc^ 

* ididi^fc'a®®' He jwnedHie Yalefacutty'i 6otabreithtngifc;at!opt‘;Iiim fe 

I ^pifc'dfiJiwaM. jnlSfeiand $tay«^.tiWwl:oi^ iMr'lutfi'^aonrtd*^ 

* b«eB4Jdame‘aQd,l>v^|7< iil tWKjund wl^an Mltopk- ,j6d» tettdehc^Itd (» tbe rtgh^? 

I " J^^ij^*very,«xcftlaf^<^JiMsss;t!* wOllngnas* ,to* 

^ BoArj^alfc “You couldtft bacnma SoUator,Q«n«i^. , itroat himself ^aa grdwn" 

I .walKaerPsa tampus without He was proably hi*'?d as a,Tf over, ..the.’^ yews. ;H^s. gone 

> ijui^ng'Ihto ‘10 ’groups all , sort o£'’toieh * conservative .from sue>i^sa?.to success.” / j 

* ’ engfaked tovtiiscttSrtooi-'Riey r ^hut^sdon^*^ a. ..:'?Yott'laWi,«hobJli,c<rtieagtte , 

5 werereally'ihtehse^’* ’ ' ipromineht volcefoM oltcrtt* 'Clyde^Stimojers, offered- w* 

I , :Ch*’uad^aduate years i id?ihg “Sberali?’s.^XHi;ldvea ‘Otiieethei[)ryfo^^ 

5 ‘tia«tn*t:'ehaii|iedr Bofk much ,'f&,put*:qubtel around ithei'lng. .s ‘ . '<i ,.^' 

p6UftcaI^IPmW»^weht description;) /Yhewiwaa^ah:* “I .thoughts 

i. tolaw scho^rirtmifog.tO^be .arttclelnrthe New Bepob«Cvh*yet^ moved'by Ws Wy- 
f a;lab<^^<:to^di^ '^5 - i 3a*Junei’196ff, “Why ram for ;rity rto the admlnis^atioiif 
If :,3lwnrlft,CWrelaWln,,whol8 , ;Nixo^: an. attack, on {Earl ,w<*ljke,the;loyalty^^ 

‘ iowIojRbe :Yale fcdw^ ftie 

I ji^,,,nihfeK‘Bhrki»t the magarine ttat'same'yearj'in 'te^us.srife. ’ ^ 

^ - of ' Chicago * {fcaw: * ^'Fortune ( tMt -'neirt.yeia>?,. ,ah;S’i.'^IakV8enw£, tbeik W 

i Schedk'., { . ' , Attack on n the admtoktra* . at^Yale and his poUti*^ port- 

^ “He higah as », garden vsi" tlotfs/antitrust , policies ;ai {-tioM .havo s^de his. as 

• rlety liberal. Over a ; p^od. too'removed ^frt>m!thei'phf' '.tri by;iir«:’'He‘was. nofeafa 

3 he'eameuhderthdiirtlueBee \ il^oh«oith»'^opeB marked iways;.Uke(3 ^.but wag rtwayf; 

■ ofaonM van stcottg conseriN and free comnetitloh.” -. . respected;';. " ' “T ’>- s *Itf 


I .walk across campus without 
> : running 'into {W ’groups all 1 , . 
\ ’ eng^ed invdiscusrton; '1%e^ ' ' 
5 wcrereally'ihtehse.’* ’ ' ; 

I , :Ch*’'uttd«t{ 7 aduate years .* 
5 ‘tiftdnt:'ehan|iedr Bofk Jnu^ , ' 

‘ poUtical^^lihiflilrt^weht 
i. talaw‘scho^<'wahtfog<te^be 

fa;iab<^^i:to^ei^- - i : 

j-Schodk.,{ >'!■"- 

i “He began as a, garden vsi- 
• rlety liberal. Oiver a; period. 

3 he^me uhderthdiirtluenee | ‘ 
; ofacuM veiv stiottgconaertN 
l attve thinkers/* «dd'Ch*rel| , 

« ■ stein. “Hk plunge^ !nto/that> « 
I . and jfteirtiaded .h’m$ell'.,{tbat 
,. he waS’ a *cUttdcal edr^efyaJ 
i • 'tlve,*f Over-thie {jyearss :'he*s ‘ 
I become less .dogmatic,” ;,t t;.' ' 
I ■ fiThe'ker,;ftgurd 4 »‘'B 0 rk's‘]: 
I pohttcal metarm^hoais. was; 
f .Aie-dn D'rector who Haugftt / 


and free competition.* 


, resperted;';?*”*^*-^ >' *ltf 
‘ ^lii deteberfof last year he v/r.When he^deftrYalt^^^ ; 
was one > of 48 ; academle fig- other associate, recalls,’Bork j 
tireSfWho chdofsed '’Richard was;presente 4 'wlth‘ia»hard‘ 
Nixon '{In i;,a fuU- 4 w , .New hat by|'‘.h&jrtudentk 'Slt was 
'York 'Times • advertisement.' ,a marvelous swwmeirt of af- 


of es academle fig-t other associate, recalls,’Bor* 
,0 chdofsed '{Richard rwasipresented 'wlthiaihs^ 


? bWonae iesi. dogmatic,” ; ^ K'l {HeValw? helped J'drtft 'the|{^fcctidn%;mtdK.fed»^o^ 

I : f?Ihe<key;ftgurd4ft‘B0rkV1 1^ greemsnt” 

f Aaron irrector who Haugftt/CiBork'SfYale'assoclatcsigo '-s .The orift,,- drawa 

« ,;B<wk a. cOiB^ in economiw u th greaWeiM^ajie seiwrate ‘from’ various membe^ of 
f'.‘at ■Chicago.;Bbrt jecails had^-i 'theiriopMonsiiof iBortt-'- the ■?' ■r''* ' rT'tO i^T, 

;; )hg thia.s;paf: , liberal ,«gu»; ^ man, fcohtftiielr opinions; of the .Yale kcufe l^lBSfStoi. 
..roentSvdevastated'by .bireCs Bork,<thelawprofes8or, is'aiso a blt far ldeali^ u 
i torisl^cand he graduaUy.' “fflndhlm a lovely mte” 

: embraced bis vieWs. 

, My :^electfoh (f hen^.^ 
could votei I: was>M >Trti‘' grces wlth'Borlt o)i*most le 
;,{man,”'*h««said» **iw’my see sues,.,“I^*»^alwayS'i;tbGaghi! 

> 6 nd election; Clrtrt^ ’apd U that when a man has made d t 


' ,;B 0 ak a pOurte in'economics u'to 
I .‘‘at Chi'cago.;Bbrt jecails had- \ th 


! embraced bis'vieWs. '‘'A 
, My Brstelectioh (When ho ; 

could vdte 5 ‘ I : Wirt 
i . {man,"* he« said **iw my sec» 

> 6nd election^ Clairt^'apd ll 


■ went ;o«e^to 4 - worked . .for ' deeisioix thUf involve* morM 
LAdI4-Bt^^rV!',M^ w^rotlongarftaics.^fc^^ 


r began to change aftw that. ‘ 

5 lAfter another $tlht;th\fh 4 i 
|tMsbh*s~*’hie ’wa$,.'.a',res«irve, 
|.lieutenint called-up, during) 
rtire • ■ KoTeewi ' tiwr"~^drki 
I .widkedrfor.a couple ofsliwij 
ifirms.ffirttVn j^ew^'Yerk,; 


thirds of , the way home.' Tlrt fe toiljr^on the 

easy thing .for, him to/ 
would; havc>»''boon I to fdlowj 
Ridlardson." 


r; ',B'drRlRgifathp -rtfetSildS^- 
pltiaruiitWew tb anaymbol ie. _ 

-and ft began 40 look {good, 
phe only time Tll:sbave.now ’ 

fis wiien .i.;%a»f ’<4 d&guise'^ 
jhj.vselff", ^ 

i >;He'mdy.hsve,W(hi^ed to dofi 
{.that; a 'few time* Ip:., recent? 1 
idayfe'.TMdr«vtt>rti^^ 
|plca^Eft^al^mi^^^roi^^ 

I ,lMd of hate^rtf 

, had .time to**sec' fti Thare , 
twcice also- :favorab» ; eriW; 
land'tele^msS'.j » * 

Spotlight to si^i^i^^hiii 

imonths) Job. "itiiComhineM 

; ■/Jmfe/eiya^iijor^ld.M 
i formal vest ; si^ taQi’ fb£*.a« 
I'argnmenlw* a|&codpl|i;^'{' da 
Imonthsfi'agd;' ■ ^ 


|me^a*:ce^;t^^%,h"w 
|voicni»kSpoke,^#||*.|l i-V^ 
I ; Aftet ai^thrtalwimteitaha 

phg'he^ik^|ednniaui^^ 

lwbndtfr^§6rk'^^^M(^i 

jreturd^,IMrrilHllte8^^ 

|atta^fe’:]‘smb4lotf^^ 
vHtrehm’^ and somesiti|^ 
|i$. .'heuiy;,girodm^/?blt£*i^^ 
iNixbm^hoiji ,tha^;5upieroyf 
|Court,i wherei hiitwfe^^hM 
Ithe^ nekR#*^strie^'etrt^^ 

land ,‘walti' ‘1V^**bhrk-;eo)54* 

llngtotrj :Havetft»;;tn^ d^ 
ithe4, .cochiidlv.p«rt^ ‘tourl 
.H‘Ndt'Ji!iallj’,” 'BorS« answers, 

': "can fyou;get'>'US'rt«ri4ed'.td 


i 


c 


^v. 


Ffve Juslice DepariKientiMominalioiiSi 

i k A 

Ai^deju’ed I)y Seriate Conraiiltee 

BjVjohn MacKcn/ie -ter he araiues a key rcVpiX)r-'tin« o« rederal funds from 

v.’,.WM'^npo,;?uff\vriwT ^onment case in the Supreme jx-i-ool districts that didn’t! 

T,hc Senate Judiciary' Conv Court next month on behalf of mrt>t dest^-'rrv' aiinn 
mittcc approted five Hdi^ members of »hc 

muiw «ppro\e« ii\c nun .{x'-'islaturc ■' nomirce told ffart he 

rankmi' Justice clisasr-ced with 

bers "rilled J. Stanley Pot- .. ‘I*- as as - 1 working to* rectify what he 
tlngex" the choice for okef of called mistakes in the evi- 

fufl^^patT }J^!rcscntativefrom Colorado for stoned irom commentins ex- 

pitiScr Ud otberScipM '^is’bid for ftcnslvely on tlie UU-;atlon. not- 

oCrt of the HEtV.hwyers are still 

dertbe second Xixonadmiais^ Pottingcr, hesd of the office I worksnj on a final order in- 
trailon. i cutoffs lo c$ 

Also desired were: I Health, jWucntton i 43 tjisirlcts, 

• Joseph de;>n Jud'^e Pratt had cnticized 

Duke t^v tihiooC as deputy 

-attorney gener^ iSX" tt ^ lor/jstanding 

•jm n,R-y»i« ■*« i Ctoima’n X JS,*' 0: i,Sl 1 ss« w"»S*h "'“pS 

C.»rt.dvoc.«.t,l».wo,„talKK,TL.hVs«»S^^^^^ ri*S- 42 a"S?udX 

Jtenth. »»tts.c™ «r4sjn| ,*-4 p.tUnJtr to 

• ti> V .r- rt' r ?J dcclslon ’ by ! cnforccmeni actions had t'cen 

• ’Robert G. Dixon Jr., as as- U.S. District Judge John H.! started since -1971 and. no 

sUUtnt attorney general for le-! Pratt here which found HEW’.si funds cut off since the »um- 
galjounsel, to be sworn in af- 1 civil rights office lax Jn cut- Inter of. 1970. •-< 
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Conrad 
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i I ^ '■ ' 1’- " f 

W 5Bj':FBBnBARN^ 

•1\ ' ' . 8H^N«w 4«»« Vrtttt 'V ‘ 

Pre^wiWkwl^ 

!,*$ i.ttM t «dminU>tratioo'i|,{ i 

'ia4v^^jbef^'‘thO 6upfe^> 
iCourt MantJcotttn^l Spw^t t 
ftcomi ;^.yal«;K UJalvewityj 

•tivelaaniogs^^-^’ ^' 7 'lf' -,:^ 

■?-via;jis^ -..•■tir>ftAgif j'’c4S-" <wM' 
[teSBwTbo&tltrtistandm^ 

iljecome ioMtor'general wh«a 
>Brwta; :N; f GHswold.fWtirea; 

»uinmer., ^ v «"* 

I . -^faottiawwmo^ Bork’s apr 
T po&itm^tVya^^ and tw r 
1 pr^feasw i traveled I late^ ■? to 

I Camji'i:? Divide. iiMd.,.’:tO( i ia^ti 

I sootkt|bdnt|^ retreat.^ •,■ 4 

j - ,Tba"Pre$ldent ^so d&ctosed 
lthat,iRk*ard';!G«JKIeln^ 

-Witt retdiain a« attorn^ gener* 

! ali io“. tbai re^utfledcCaMneti , 
with ai^depoty.a)^^ twtf 
i ’’new assistant attorneys genera, 

1 al — , sUU to ibe appointed -- la, 
f 'ad^tion't tpithevneWi*' solicitor 

tgia ^pr^tio ioiis and i mpyt^ 
on^'.lB tther, p^/BwK wiU de»£ 

re M&^lii^' caeeg'^ Q> egoyet% 
j .meSn^Wfela ; to r tiW^wP 
j :c(M. ;$t»pe:the legal gcotm^ - 
? on'^wkldbt they; areibased and 
'i <, : pertiapa iijrgvwt»aome-i,o{. theia'*) 
i ‘'hlmsdfi ' v '' r'’< 

' l-^>a«^eme C«abwtrar 
• ditionany /been restive* to 

I i : 


1^1 
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if, ,' ■' 




|the 

fsn?ca 8 ririai#icl^^^^ 
i ment’ |$n»ot one ox w formal, 

lBtiga®tS«'’Vj'5!«>'., -It?' '.I-' 5 •»t 

|» ;Bork l»s beendo5eb;^^f 

I ckt^'-'iriththe j!lt*0!t ad^^^ 

I tratiOR in recent jews-f Among 

f. 4oitt’ ithorpenad ;wlw;^tbe 
‘President.’' was ’experionwg 
I S^le-^taip«ttix«^Ws c^we». 

;wit;;tl^^SapreiiMi« 

|ato» a A+>V'v •' t i‘f 

5 •He'.waa.'onewtnefewlfr 
t 'gal ‘Solars? ta: the’ counW to 
»?puWiely; ^su^port’. 

? Ivor’s antl-bustog legislaUoR, 
fewbidOtinctadeeia mOria^^ ; 

|on,.cov(rtiWdered>»l^^ 
f $egr6gatioiii s jiui" i cowtitutic^^ 
i.aUy:$ov^,,4 V.^ , 

!•' ‘oBorkCanthored^an^article . 
|.lh' tbe New RepuWihi;;t^ blb^ 
lal 7}onra«d4l*i'J«ne^i^ ®aw; 

'i W^r? Am',rorNixo»r 

•;He'$aid,tbat Nixon reprints, 
‘Ue % political ‘ philosophy; ( Of 
ikcIassica^»liberallsm/^ m 
tiden^ed .himself With i^at 

professors (is .$0 

' clo^y 'Mth Nix<m’s 

i Mintmait in^ted: some sp^ 

i f Ka. PwgviffUni mav = 
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•^>>k ■..Vjflobol I«gMht iye.y«.iV» i 

‘Bat Bcdfiw? he&ct ^itlcaJof ; 
} some-‘aspe^t»; o£ ithffirfminji-*. 
i tration’s . appr(^<fa -■ ta;th6 law,' 
|'Ii^a‘19$9 psagaaWati^cle,*^ 
lluabra^dad tbe 

aatftwli 

! ^cattle* agaln$t; coagtoin«at»/, 
V saj1ogl‘it'Sboitf4Jnst^.‘‘^-: 
l‘centrate » oa , a .(jrivje^agaijst 
t pri<^iiBitog,>jaarl^^^ 


I * and et^teVf/*, *' r ? « ■» ’ ■ ^ .1 

I piribjpon^ ,'of twdJr 
I dal ‘ restz^t^ ‘ wIJIvfijg,it6tt » 
§' tl»i,cp«rt»4^ and partwularly 
V'4ttfe^Siflpreraief slwaJd 

I dmatiittanyjmatt^^^^ 

> >^Iative,brandj,W xesolvdg 
I 'i:«Ul»jia69airtida;'l»aot^^ 
V tbat^ <wfft ^ti<"£ac^ 

I yitb suite, ‘‘^d^ iteUcfal 4a> 

• tenoinatioivaf^abortioa^stat-' 
•; utes,'tlte'4aalb'p«&dty^'c^ 

* < roamantal, issues^ tte of’ 

f woteeojandithe.VlftaaattWar, 
;;, f -^referi 

?-\jnanj* ?o|r' thes^iissOad’ 

f , poJitical .1 jarbcasa.!! , ha f, said,; 
F>'*ey<»' itbou^ .£it,;wiU4aag«f,“ 
};thpa». Whof hava hi^n tat^itol 
« .1^ ? for eaaldry iaora autharl^ 

‘‘ - -i.BorhwasIwoteJK^ 
j-eaniedia |>acI»lor,te (legreaat!; 

f ';aad;if^dy^ to lawdegree at^; 
:,‘Udversityht CMcag6i'.<;o 
i, ,3^f«ra ^tog.tbe?yald.tew j: 
; faculty ! la (:l962»4ha.f praroccd.^ 
; .law>tav<aicagaito4lfl[years;5 
I . avalizing |r,ini 4 the < a^trust*; 

|‘ •; j ^appciatowt'dg !suh^ » 
I Jcct ittt SntetajconflnnaUcm, ; 

ffibut XKwtoea fc^! 

I eralfTarclyJace.' stiff f<w»()$i,l 
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The secretary to Mr. Bork telephonically contacted the Personnel 
Office to advise that, in connection with his application for admission to the bar 
of the District of Columbia Court of Appeals, Mr. Bork is hard-pressed to 
recall many of the dates and addresses attendant to his personal history back- 
ground for inclusion on the application. Accordingly, he would appreciate the # 
Bureau referring to whatever personal history source material it has on hina/j i 
stemming from Bureau applicant -t 3 rpe investigations to develop some or all ^/«/ 
the information needed. The secretary sent over a copy of the application, ana 
it is true it calls for information that many people who have had several mov^s 
would be hard-pressed to recall. For instance, the application asks for the 
addresses of every residence the applicant has had since the age of 16 including 
dates. t>6 

bVC 

During late 1972 and early 1973 the Bureau conducted a special inc^ir^. 
investigation on Mr. Bork, and it is probable that some of the information 
developed would be of assistance to him in filling out personal history- infornia- 
tion. ^ 

RECOMMENDATION: 

Using the application Mr. Bork must execute as a guideline, it Is 
recommended that we go forward and informall\^fill out as much as we can 
based on information available t<^ the Bureau f 
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jjca* Robert H. ‘&ork -• 
10^ Turkey Run Rq^I . 
T!cLean'j,.,.v!^?;3in 22101 

Dear Mrs. Bork: 


J!>.o 


o 

nofctrtiT -ri- 


Enclosed is a copy of the photograph 
taken on May 28th when you emd the other Department 
of Justice Wives * toured FBI Headquarters • I am 
sorry that I was not in town at the time as it 
would have been my pleasure to meet with the entire 
group. I trust that your visit was an enjoyable one. 

Sincerely, 

I .jClarence ’ Kc>!§y 



■Enc losure 
1 - 


JCW:mls (4) 
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As«eci 

AD A4m. 
P*#. AD Kv. s 
As«f. Pi^p,{ ' 

Cem$, $y»». 
€nf, Affe^r« ^ 
f lUi & ^ 




^MAILED?, 

JUNl'^W-S 

:-FBi 





lespe<t^en - 


& tul. 
Sp^<» Nv. 

t«9«) C^e. 
TeUpHene * 
$et*y ^ 


1. 
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Memorandum 


UNITED STATES 


RNMENT 




TO 


Mr. Jenkins 


r 




FROM : E. W. 


J / 


Wals^jLr 


DATE: 9-4-75 





SUBJECT: REQUEST OF SOUaTOR GENERAL ROBERT H. BORK 
TO USE DIRECTOR’S DINING ROOM ANY DAY DURING 
WEEK OF 9-22-75 THROUGH 9-26-75 




|a« pectin 
iM«n, ^ 

L«^^f«ry - --r TH 
& tvet.-Mi, 
Sp««< Iav< 

--,r--- --r- 
C^WA, ---I - ^ 

Rm. ,«,i^ 

Oir*it^ $«<V <*w> 


[ 


] telephoned my office this morning. She 


stated that Solicitor General Bork customarily hosted a luncheon each year for 
his staff of about 19 people. In the past this was held in the Attorney General’s 
dining room, but Attorney General? s dining room is too small to accommodate 
his entire staff. The Solicitor General wondered if Director Kelleywould be kind 
enough to make available to him and his staff the use of the Director’s dining 
room any day during the week of September 22 through September 26. 

Director Kelley’s schedule indicates that on 9-24-75 he will be in 
Wilmington, Delaware, in connection with the Crime Resistance Program, and 
on 9-25-75 he will be at Quantico to attend the National Academy graduation. b6 

b7C 


The Director’s absence from the office on 9-24-75 and 9-25-75 will 
certainly be known to the Department. While the use of our facilities by the 
Department may be considered precedent setting, I feel that to. refuse this 
request by the Solicitor General would not be compatible with our efforts and 
the Department’s efforts to foster excellent working relationships. 

RECOMMENDATION: 

That I be authorized to advise the Solicitor General’s Office of the 
availability of the. Director’s dining room for his use on either 9-24-75 or 
9-25-75. If approved, /^e will work out the details. 'v 
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united states OO^IWENT 

Memorandum 


TO : Mr. Jenkins 


FROM : E. W. Wall 



subject; request of solicitor general ROBERT H. BORK 
TO USE DIRECTOR’S DINING ROOM FOR 12:30 P.M. 
LUNCHEON 9-24-75 



IrtV. j 

I 

T«UpK«A« Rm. 
5«<*y . 


My memorandum to you dated 9-4-75 approved by the Director 
authorized me to ad/ise the Solicitor General's Office, intresponse to their 
request, of the a vailability of thefeDifector's dining room-for jnse,by th e So licitor 
General and his staff 9 -^-75. 




This morning 


~| and 1 visited wi th the Solicitor General's 
Administrative Assistant, I L co ncerning the details for 

the luncheon at 12:30 p. m.. 9-24-75. I [ provided the attached 


list of names of the attendees. Four of the individuals, including the Solicitor 
General, have special access passes providing them unrestricted access to the 
JEH FBI Building. I advised f ~| that it might be weU if all of the 


attendees would enter the 9th Street and Pennsylvania Avenue entrance to our 
building, and we would be prepa red to escort them promptly to the Director’s 


dining room. 


] thou^t this would be a' good idea. 


] asked if a menu could be prepared consisting of 


b6 

b7C 


chicken kiev, Salisbury steak with gravy or hamburger steak as the main course. 
Also mash potatoes, a green vegetable and garden salad should be prepared 
together with rolls, butter, coffee and ice cream or the like for dessert. There 
would be no cocktails, but it was desired that suitable red wine be served with 
the main course. The attorneys on the So licitor General's staff are chipping in 
to defray the cost of this meal w hich l | indicated would probably work out to 

between $4. 00 and $4. 50. [_His to purchase the necessary food and other items, 
and l [ will reimburse him. _J^ 


We had a discussion as to whether a table cloth was necessary, and 
it was decided that our place mats normally used bv the Director and his staff 

time would be fuUy ^ 


I I 1 e;^ained that one of the attendees; namely, i 

i , j L would have to have a fresh water fish as hisSaiafriffcdUrae-hs his religious 


convictions prevent his qating meai‘'’bf^iw kind, and we agreed tha^tpis would be 



provided. 
Enc* 





U.S. Savmgs 'bonus Keguiany on the "Payroll Savings Plan 


t97?i 





Memo Walsh to Jenkins* ' , 

Re: Request of Solicitor '(^neral-Robert H. Bork ^ ' 

to use Director!s Dihing.Room'for 12:30;p. m. 

Luncheon 9-24-75 

I [ commented thaLhe would need assistance for that day and’ 
thought that one of the staff from the Attorney General’s kitchen should be 
_ assigned to assist him. He knows all of the people in that activity, and 
I agreed that this would be desirable j and she will ad vise 
us at a later time as to the identity. of this person. The reafter, I I will 

have him over to discuss with him what assistance ) [ will need on the 
day in question. 


I I stated she wanted Mr. Kelley to know that the 

Solicitor General -"was most appreciative and that he would not have made the 
request of the Director if the accommodations in the Attorney General’s dining 
room'were adequate to service 17 people, and it had been determined that they 
simply are Inadequate for that number , of luncheon guests. 

RECOMMENDATION: 


None. The foregoing is submitted for information and record 
purpose^ We will work .with the. Solicitor General’s Office onlhe details 
so thaLme proposed luncheon will be handled smoothly. 




• • 

Luncheon on September 24 - F.B.1» 


1. Robert H: Bork - Solicitor General 

2. Daniel M. Friedman - Deputy Solicitor General 

3. Andrew ,L. Frey - Deputy Solicitor General 

4. A. Raymond Randolph - Deputy Solicitor General 

5. Keith A. Jones - Deputy Solicitor General (does not have pass) 


The following do not have FBI passes. 

6 . 

7. 

8 . 

9 . 

10 . 

11 . 

12 . 

13. 

14. 

15. 

16. 

17. 
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friVtciaber 17/ 1975 


Honorable Robort HT^ork 
Tho Solicitor General 
Departnent of Justice 
Washington/ D. C. 




Dear Hr. Bork: 








I \/ould be honored to have you attend the 
dedication cerernony of the J. Edgar Hoover P.B.I. 
Building on Tuesday, Septerber 30th, at 10t45 a.ia. 
Enclosed is a ticket for your use. 


It is suggested that you enter the Building 
at the center entrance on Pennsylvania Avenue where 
you will bo net and escorted to your reserved seat. 

If you will be unable to attend, please have your 
secretary let us know by calling 324-5799. 


* 
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I ara looking forward to haying you with 
us to celebrate this occasion. / 


Enclosure 


Slncoro^y, 
Clarence '/ Kelley 


1 
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Attention! 


ASS#«« Olr« - - n-rr 

Otpk AD Adm. «« 
D#^. AO ley. ^ 
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ROBERT H. BORK 


5 ^9S0 


Captioned Individual, who you advised w'i'i 
^born March 1, 1927, may be identical with Robert Heron 
^^rk, J>orn March 1 , 1937 ,, at Pittsburgh , i^ennsy i^ama r 


who was the subject of an appTicant-t^e Investigation 
by the FBI in 1972 and 1973, Enclosed is one copy of 
FBI summary mecnorandum dated December 21, 1972, as 
well as an FBI letter dated January 24, 1973, both 
relating to this investigation. 

161-9206 

The central files of the FBI and the records 
of the Identification Division contain no additional 
pertinent information concerning the captioned 
individual based upon background information submitted 
in connection with this name check request. 

Enclosures (2) ( 


NOTE: 


Per request of Pres -elect Reagan's t ransition te^. 
Coordinated with SA I 1 . Special iTiquiry 

Matters Unit, Division 6, who will furnish this 
response to the transition team. 



Attn: 

Room 


3117 


J :wep 


DE-JLOl-^ 


MAIL ROOM 





4*22 (Rev. 8-20*79) ■'%. 

FEE^AL BUREAU OF INVESTIGATION 
* Records Branch 


I 

/EST] 






Q Name Searching Unit, 4543, TL# H5 

0 Service Unit. 4654 , TL# 225 

1 t Forward to Fi le Review. 5447, TL # 143 

D Attention 1 

f— » Ratiivn I 


i I Return to 1 


Supervisor. Room, TL#, Ext. 


Type of Search Requested: (Check One) 
d} Restricted Search (Active Index) 
□Jj^rffTstricted (Active & Inactive Index) 

I I Unrestricted (5 & 30) 


b6 
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SpecjalJjittMCtions: (Check One) 
rMul References (Subversive & Nonsubversive) 
□Subversive Search 
QNonsubversive Search 
□ Main References Only 


DEC 2 19M 


□Exact Name Only (On the Nose) 
t 1 Buildup I ) Variations 
: { I Restricted to Locality of 















FD-479 <2-20-75) 


FILES AND RECORDS 
DESTRUCTION ORDER 



Date 




b6 

b7C 


I have reviewed this file, and under the criteria set forth in Part II, Section 3, 
of Manual of Rules and Regulations, this file should be: 


^ Destroyed 

under the Q I2(klay Rule Q 1-year Rule 


(3 Retained 

Justification for Retention is as Follows: 


^ 5 . 


year Rule Q 10-year Rule 
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SUMMONS IN A CIVIL ACTION 


CIV, 1 <2-44> 

(Formerly 1>. C. Fora Kol « R«v. <M») > 


#tat?a Bistrirt fflnurt 


FOR THE 


JOHN JOSEPH SALANITRO, SR., GUARDIAN 


CIVIL ACTION FILE NO. 


Plaintiff 


SUMMONS 


ROBERT H. BORK , as Acting Attorney 
General of the United States, et al.. 


Defendant 


To the above named Defendant : 


You are hereby summoned and required to serve upon David L. Herzog, 


plaintiff's attorney , whose address 1431 First National Center, Omaha, 
Nebraska . - 


an answer to the complaint which is herewith served upon you, within 6 6 days after service of this 
summons upon you, exclusive of the day of service. If you fail to do so, judgment by default will be 


itaken against you for the relief demanded in the complaint. 


RICHARD C; PECK 


Clsfk oPCourt. 


^ ^ jT tv Yjr urn 



Deputy Clerk. 


Date: JUNE 4, 1975 


[Seal of Court] 


NOTE:— This summons Is issued pursuant to Rule 4 of the Federal Rules of Civil Procedure. 


SESWii/-i>.<QS^H£0 

' — LOJ ANGiilES 


' p 


filed 

DISTRICT OF NEBRASKA 


41975 


IN THE UNITED STATES DISTRICT COUR1 
FOR THE DISTRICT OF NEBRASKA 




Clerk 


JOHN JOSEPH SALANITRO, SR. , 
Guardian of the Estate of 
JOHN JOSEPH SALANITRO, JR. 
and JOSEPH JOHN SALANITRO, 

. Plaintiffs, 


ROBERT H. BORK, as Acting ] 

Attorney General of the United ] 
States; HENRY E. PETERSON, as J 
Assistant* Attorney General of j 
the United States; RICHARD ] 

KLEINDEINST, as Director of ] 

Federal Bureau of Investiga- ] 
tion; WILLIAM E. ZLEIT, J 

Special Attorney, United States ] 
Department of Justice; EDWARD J 
D. O'BRIEN; Special Agent, J 

Federal Bureau of Investiga- 1 
tion; ROBERT KRAFT; MARTHA ANN ] 
PITTARD; JAMES BURNS: JOHN DOE j 
I; JOHN DOE II; JOHN DOE III; ] 
JOHN DOE IV; and JOHN DOE V, J 
real and true names unknown, ) 
Agents of the Federal Bureau j 
of Investigation, ] 

... J 

Defendants. ] 


CIVIL NO. 75-0- 


COMPLAINT FOR DECLARATORY 
RELIEF, INJUNCTION AND DA- 
MAGES TO RESTRAIN THE OPERA - 
TION AND ENFORCEMENT OF A 
FEDERAL STATUTE, FOR A 
DECLARATION OF UNCONSTITU- 
TIONALTY, FOR DAMAGES AND 
OTHER RELIEF (THREE-JUDGE 
COURT REQUESTED — JURY 
DEMANDED) 


JURISDICTION 


1. This Court has jurisdiction under 28 U.S.C. Section 
1331 as this action arises' under the Constitution and laws 
of the United States, more particularly the First, Fourth, 

Fifth, Sixth and Ninth Amendments to the Constitution and 
18 U.S.C. Section 2516-2519; 28 U.S.C. Section 1361, as this- 

■H 

action seeks to^ compel the Defendants, who are Officers of 

' •? 

the United States, to perform duties owed to, the Plaintiff. 

The amount in controversy exceeds the sum of $10,000.00; 
exclusive^ of interest and costs. On April 12, 1972, at a 
regular session of the County Court of Douglas County, Nebr- 
aska, duly ^eld at the City of Omaha, in and for said County, ^ 
John Joseph Salanitro, Sr., identified herein as Plaintiff, 
was ?by 'Order of the Douglas County Court in proceedings in 
Book 31 at Page 84 and in Book 31 at Page 86, duly entered 
upoh the records and was appointed on that date Guardian of 
-John Joseph Salanitro, Jr. and Guardian of Joseph John Salanitro, 


Said .children are the sons of the Plaintiff John Joseph Sala- 
nitro/ Sr. and reside in Omaha, Douglas County, Nebraska, with 
Plaintiff John Joseph Salanitro, Sr. at 902 South 88th Street, 
Omaha, Nebraska. - . 

^ On November 14, 1973, John Joseph Salanitro, Sr., as 
Guardian » for said children, having obtained a license to sell 
real estate from the County Court of Douglas County, Nebraska, 
did .sell at the East front door of the Douglas County Court- 
house^' in Omaha, Nebraska, to the highest bidder, for cash, 
the undivided one-third (1/3) interest possessed by each of • 


the > above .named children in Lot 8, Block 3 in Tower Plaza, 

•< ' , ” . • * 

an addition to .the City of Omaha, lying Southerly from a line 
100 feet Northerly from and parallel to the Southerly line 
of said Lob 8, being the Southerly 100 feet of said Lot, Dou- 
glas County, Nebraska, as surveyed, platted and recorded. 

"'The sale on November 14, 1973, as aforesaid, was con- 
ducted pursuant to said Order of Sale issued by the County 

Court of Douglas * County , Nebraska, which Order in said pro- 

* 

ceedingS *wa^ dated October 22, 1973. 

• Prior to'' the sale of said real estate on November 14, 

1973, , Plaint4.^f received firom the Estate of Louise Salanitro, 
Deceased, -in proceedings in Book 103 at Page 335 in the County 
Court of DonglasCpunty, Nebraska, in behalf of said child- 
ren, the sum of $2,883.64. - , ^ 

. On November 26, 1973, the Defendants named above who . 

f ■ ■ 1 

were employed. and were acting within the scope of their em- 

,.V »r , ^ < ■ * r . - ■ *■ 


ploymenb fis :special agents- of the- Federal Bureau of .Intesti- “ . 

“K ‘ ‘ ^ ^ ‘ - -« , , 

gabion, , seized money in cash pursuant to an. illegally obtained..' ■ 

)» t - ‘ ^ ^ . *> - ' *■ . 

Sea^icch -Warrant ''issued b;^, -United States Magistrate .in proceeds 

V ' ' * ' .1 ” ■ » ■- . 

ings: filed 'in Magistrate Docket No. 2 as Case No. 74 -from premises 

/■ ' ' ■ . ^ 

at^902'« South* 88th 5 Street, Omaha, Nebraska. The money so seized , 
i>ywathe Defendants or some of* them amounted to. a sum of in excess 

of ^$40,.000.j80 ‘and’ included the funds .held by Plaintiff as Guardian 

» r-' - ^ ‘ j . *■ - , 

.1, . ‘ * « ■ ' ' '• * ' 

for ^said' minor children in the amount of $2,883.64 together- 

.1 

with" the additional sum of $7,969.72; which constituted the » " , 

•* ‘ ^ .. A..,** 


i 


3 


proceeds paid to I^laintiff in behalf of his wards upon the 
sale of the real estate described above which occurired at 
the Douglas County Courthouse, Omaha, Nebraska, on November 
14, 1973. ‘ ■ 

* ’ At the time that the said agents, servants and employees 
of the Federal Bureau of Investigation seized said money on 
November 26, 1973, Plaintiff held $10,753.56 as Guardian 

r 

for said children.' The sum of $10,753.56 is now being wrong- 
fully and ’unlawfully held by the Agents of the Federal Bureau 
of -Investigation and should be paid over to the Plaintiff as 
.Guardian of said children and be restored to his possession^ 
as Guardxah. Plaintiff, as Guardian, has no right, title or 
.interest in and to said sum of $10,753.56 that is referrable 
to or may ..'be .claimed by Plaintiff in his own right and merely 
hol^ , said monies in trust for the use and benefit of said 
, ^^hildren.; Plaintiff is -entitled to the lawful possession 
of the money , which was illegally seized, as aforesaid. There 
j is therefore a constructive trust which this Plaintiff, as 
Guardian, seeks to recover. 


’• ^ NATUPE OF CAUSE ' 

2. This -civil* action is brought to restrain the opera- 
tion and enforcement of 18 U.S.C. Sections 2516-2519, the 
.wiretapping and electronic surveillance provisions of the 
.1968. Omnibui? Crime Act, to declare said sections unconstitu- 
tional , and • to restrain the Defendants and others acting 
in concert with them from employing the fruits of illegal 
activity conducted under the color of these provisions of '' 

” the. Act torliarrass and intimidate ,the Plaintiff. The Plain- 

^ - X ' . ■ . 

* • 

^,,i.tiff also seeks to enjoin invasion of his privacy'^y unlawful 
electronic ‘surveillance not undertaken under color of said , 


Act;. , *•* 

' ■ ' t* ‘.t 


PARTIES 


3. -Tlie Plaintiff is a citizen of the United States,, and" 
a resident of .jthe State of Nebraska* ' ^ 




' *.• -r 




", ^'!'l 




v*V I! . 




i“ * • 

V*'-** jV 
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i> .* 4 , 


arp 'officers and agents of %the Unxr- 
ted Stp.^eS,,^, The designated Acting Attorney General of the : 
United SJtatds' ip the chief law enforcement officer of the %s., 
.Fecieiai ^Government. Defendant Kleirideinst is Director of 
the 'Federal 'Bureau of Investigation . Defendants Edward D. 


^ xr 

f . 




O'BrienJ' Bdbfert Kraft, I4artha Ann Pittard, James Burns, 


Johri pop I, . John . doe 11/ John’ pod ’ III, John Doe IV and John 
Doe 'Vi Of pome of them; or the, ir predecessors in office, are 
.and, ^ave 'be^n engaged in electronic, surveillance' of the 




Plaiptiff , i>oth" under color of the, Crime Control Act of 


1968,' 18, U.S.C. ’Section 2516-2519 and without the pretense 


if r 


of such ‘‘authority although under color of lAw. The Defendants,, 
or some .of them, and their ■ successors or predecessors in C -. 
office have.Vbeen' engaged ^ jointly and severely, in using 

^ IT » 

thpr'-fruits ^ 9 f^ illegal wiretapping ai>d other; illegal electro- - 


nic surveillance to ^harrass and intimidate the Plaintiff as 


I* * v‘, 


more > fully *Set forth -below. , ’These Defendants have Peen assis- 

‘ \ ,, r- .4 ' , . 1 f‘ » ■ 

ted ..in their activi^tie.s by their agents, .servants,, and em- 


"V’f •’ ^ r f 

ployeps and hy . other persons acting in concert with them. , 




!The action of' such persons/ is under color of law. 


I; f 


■p-ki',. 


■.■5( V .,.- 


?A> ■ 


FIRST CLAIM (THREE-JUDGE COURTS 


:‘j5 , V* Acting under' the purported, authority of the .Crime 
\ .'Control ,A0t^*^(7ifetapping provisions, 18 U.S.C. Section 2516- 




-rr 


• 2519./,7.the pefendants, - Or 


-/U‘ 


some of them, or other persons act?“‘,.' 


.n . *■ 


. W'i- 




iVii'v vl/ ’ 551rp854 ahd ^4 Q2-?551-133,3 located , -at 4410 Da,venport Street, , 

obtained .from Robert ^Vaii' Pelt, 
District ot Nebraska on"J 

ij-'^llpVeiijber '' -f ’ " ■ X'-* ” ■•'''• , 

- ' i 6.;V- 6n'-inkormatioh ah belipf> during the period hf ter - 

. fMoyjenpoV, 9^^1973/ >the, Defendants, or some-o^^ the^, ’or their^ , 

• , •••»:•. • ,;•" •> • ■*.•.•.'■' ■■ .-.g ' ' , ,. .--’v 1 

hgextts, ..servants, and employees ‘pr ’^dthers ’^acting in" concert, > t 




% ' 
$ ' 

•.ts; 


% ttr-* « I 




^ ■ ,,..,,..r\'rng cohcert with ' them,' obtained an Order , authorising inter- \ 

■- -'Ir* ■ ; 

ceptioa. of '•telephone cOnversatiOhs over telephone number 402— 

D!*'. • . 

// " -;li ' r 


i 


V'/; ' ’■ 

* ' I 

V 


'***^ . * , 
" % • ' w 


' 1 




* I 


>/ith tj]|em, .pyerheard, of. assisted in the Overhearin^’ pf ' tele-« 

’ * ^ .. ph^ne ' conversatiohS and participated in dissemination of those 


p," „ r 

■A 


^ ' 




'* '4 


cohversat^ons and/of the , leads or evidence derived therefrom' 










"J- 
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. * ' SECOND CLAIM 

10. The Plaintiff incorporates and realleges Paragraphs 

f 

5 through- 9. . ’ 

11., Using information obtained through illegal and un- 
constitutional wiretaps. Defendants, or some of them, and their 
agents and servants, obtained search warrants for search of 
-the' premises belonging -to the Plaintiff as his residence or , 
in whjch the Plaintiff has an interest at all releyant and 
material times. Further, using the information obtained 
through illegal^ and unconstitutional wiretaps, the Defendants, 
pr'^soriie of them, obtained as atrest warrant for the. Plaintiff, 
individually. 

, 12. These warrants were based, solely or almost solely , 

upon information obtained through the wiretaps described 
. above . ' . , ' * 

13. Upon, information and belief, the Defendants, or some 
of theiQ, <have used the information obtained from unconstitutional 
wiretaps to foment investigations of Plaintiff by State and 

'■ ,(i J" 

Federal Agencies. These investigations are designed to and 
do have, the effect of preventing the Plaintiff from carrying ,, 

‘on normal and lawful business activities, from traveling in 

-t ' ' / ’ 

interstate comerce,* from enjoying a sense of privacy and 

solitude, and from exchanging ideas and associating with others. 

. " ' ~ '■ 

' ^ 14. „ The information obtained by the use of unconstitu- 

2 ‘ 

" - ij 

' tional wiretaps is still 'in the possession of the Defendants.. 

The Defendants have used such information in the past to 

” J , 

'’harrass, intimidate, and annoy the Plaintiff and will do so 

* r -^,<1 -■»*,>''- ' ' - ' 

- •in% the "future Sunless rostrained%by this Court. The ..Plaintiff . 
has no ;"!^speedy” plain- and adequate remedy at law. to prevent 

■V* .*•, ■'-, 1 ;. .>„■ ... ^ ■■ *1 - •! 

. such' use- by,, the Defendants, their agents and -serv^ts. ^ 

/Vf ' . ■■ 

' t.;., ^ THIRD CLAIM . ^ v. * . . : , 

.. iV W f ■ . * _ 

* IS,..' -Plaintiff incorporates and realleges .Paragraphs' 5 „ , 

:%.thrqugh ■- / * 

^ » , ” * ^ ‘ ' ' - ' ' ' >■ 

* V '^Th® ^hpplic wiretap orders rref erred to in 

f . \ ‘ ’ ' - ' _ 

,,, , .Paragraph., 5 ‘afepye, w;er^ not -based upon reasonable and probable , 

' 

' T'eaUse* to’b^ that this Plaintiff was..engaged--in' the com- ' - 

n. . ..i'-*’’' , .'.T . ’ . ' . ... 1" 




... V t 


t' 


*■ ^1, S J>* s>. <*' 

'■ -...r ■«- '.V 
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mission :crim:^nal offenses set forth in 18 U.S.C., Section 

,1 • “ . " 

2516-2519. The applications for said orders were defective, 
iise.d "illegally seized evidence as part of the showing of 
probable cajiso and the .orders issued pursuant to said appli- 

' ' j. 

cations werp similarly deficient, defective and void. 

. 17» -. Defendants and their agents and servants are using 
and' ha^P'^thrPatened to Use -the evidence and information ob- 

‘ '• ‘ 2 ' 'S' V " ’ ‘ ^ ' 

tainea from the wiretaps alleged ;hbove. The Plaintiff has ' ’ 

' - 

-no7spec,dy> plain and adequate rpijiedy at law, since ithe re- 

V ; ' - ' -^.4 " r 

Its.'l. i, ' .V ^ ■ ■ , - , ' ' r* 


5 - 
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, ^ V. medie^“*'availablepat law arp limited to suppression, of 
r A'J -/eyidei^cd and 5 o npt extehd“ tolthe prohibition of the user 

'h. " - , : i r- .1 *' '* « 

" ^ ^ ^ \ r' " *'** If, s ‘ 'I , 

“ "of '-the illegally obtained .material otheir than in a 'trial 

‘'»r, T. . ■' / -‘I. 'V ' ’ V'“' 

» , 18. Lfhe PlUxft tiff* has beeri subjected fo and is. subject 

, ! ' .,to. !'iminediate*'und,‘ixr.epairable hai^ through the, use and threat-^ 

;!v. " ' : eriod*usp'of ^conoAUnicatidns intercepted in -violation, of the * 

. pjrovisigns Of Section 2516 t 2519 because his pri- 

- ''tvacy ' has, bSen,*’‘is and will be continually invaded , through 

VJ:' .UV'"' ' ''' ^ ^ ^ 

, i>^sueh;.use,;ln" ways swhich 'damages -cannot compensate. , 

■. .. 4''’ 'r'r " ■.'-■*-* . . 

'• V». . FOURTH' CLAIM .... ' ■ , 

;4‘\ ■■ ’,'i * '■ " ,r. ^ ‘ 

■' - 19 v^: ^^pihtiff incor^rates, and realleges Paragraph 5 

-C . : thfyugri 8 j>\^;*t ^ .. ;/ v- •• ’‘‘l ' :> , 

'* \ - 26 . j( On- information and belief , ' since 1960, the exact - _ 

* “«*■ '^^atS* being ;|xh)pxoy^^ the Plaintiff, the Defendants, their - 

"agents^ their servants and employees and their predecessors 
. -in^ office or their successors in office have at' various 

” t “ 1, , • t** ' * ' ' ' " ♦* **v V 

.times conducted unlawful . electronic surveillance directed “ 

,.. - ■• ,. -r' ,■ ,, - *■' ' .! -r- ■" : -"r' f 

^aga" 4 t?.st."the his constitutionally protected . . - 

* 'T i "^ijre^^idenUe, a'nd have; dlssemiha ted .'the fruits of such surveil- - 
" '-ieihcb^^tQ various >officerS ’and agents of. tho United^tates, ■ 

' . - * ‘the^'se^erdl and ’other Gdverninent.eiApldyees*, ' as ]wPll j: I 

, \ A- ' , i < 

.as private, per sorts r " ■ - . ^ - »♦ - 


4- .*ti 


* -V 


- -H 

J,T 

- 


’ i 


. I 


' “'. '.fel. 4 ’in' information' and belief ,' interceptions artd in?- 

' ,vaei,onsshave. 4 taken, place at times and places and -directed 

'■t'' i ''t ' P i ^ 


,X 


i- against this Plaintiff, his home and -^residence, 


■\» t. 


^ 1 : 

' 1 


j "-f , ■* ’ .'n. 


'thi’ vi’-. “ ’^h ' •' 


,tp 










'"If I I ^ „ 


, \ « f 
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‘ , ' 'j"r ' 
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'*, -,These',invasions and interceptions were undertaken ■ *■ 

' " ‘ '■ .1^., ' ^ y ■ 

’, ‘in' ^violation of ''the Fourth -Amendment/ and without authoriza- 

-• jti6n*.undef‘'any.,law, of the United States/ and without any iawr" 
k .ful author ityvwh^teveij’. In addition/ the use of the 1970 . ^ 

"wiretap within the application for the 1973 wiretap con- ’ 
stitut^s. a' patently illegal and felonious act as provided- ' » - 
.hy„i8 (U.S.C.fri^ectioh 2511,. , In addition/ this Plaintiff quali- 
fies a^’ ah^ aggrieved perspn under the provisions of. 18 U.S.C. 

; Section' ^8 ':(10), a) , ■ 'r 


, ; 2^i/ .The Plaintiff has no plain, ’speedy and adequate remedy 

“ » at -lav?rtoi' ..,r6dres5 .tha •imm and irrepairable harm repre- 

sented'.hy • the continued invasion of his, premises, intercep- 

« 4 ’* »' •][' .*^1 . “-P1 "ivv , ‘ . 'll '• * + ,• • 

* . tion:6fihis V'QJ'versationsr the. dissemination, disclosure and ' 

^ V 'A/ ' - ' ^ . * *' , ^ ^ ‘ V- ^ 

' ‘ ■ ' ■ ; , - • » : . * I 

. .storage and. kUse, of ‘-the'materials obtained .thereby. . 


•* ’ ^ if ' .24 Puiri^uant to ' the. Order of, Judge Robert Van "Pelt im- 
- t , I','*';''* properly and „iilegally phta^ned by the Defendants, or some of^ 

■r."' ' . ■" ' 

‘ ' ’them, agent^;lof the Federal' Bureau of Investigation, on or . * 

-- ^ ^ ^ ‘ r.% .. „ r .. , , 

y . r. about November 26, 1973, ,did,‘‘pursuant to an illegally obtaittr. 

"• ^ . i’ -i .- , 

_ / . .., 'ed^search warrant, seized cash in -the,, amount of $41,090,55 

-I - , . . ... :* ■■ 

:‘r.r- ’ from ,thc,.rpsidonce.,of the. Plaintiff at 902 South 88th Street, /, 
y,.- ' Omaha,,. Nebraska, and this cash in the^amouht. of $,41,090.55 

•*<»?!'. V I,** . ' 

’■ * ' is rxo^!? in thh'; possession of and comingled with other funds the » 

•: ^ 'V ■ • /• 

exadt Vhqreabputs of which are.hnkhown to Plaintiff'..' f,. 

^ ' ‘ 

' !WHEPEFPRF» : Plaintiff prays as follows,, to wit: - 

r-,. ’ ■ ; 

? ■ "/' I. That a Three- Judge Federal Court be convened to hear . 

■ ■ . ■ ■ ' ' . ■ - ■ * '< 

y* „ ’ the portions pf this action designated as "First- , Claim” and. 

- ■«- ’ ’ * ’ ■ 4 " * ' .. V - " 

"Second "Claim" . . . • 

.ff ;2. vfhat, a preliminary injunction issue to the Defendants, 

•_ tv - 1 ■* 'y f- ' ! ■* " - ^ ■ , ■ _ 

" . their .agents , " servants and employees and all those acting in 

; - “ ' « ... ‘n . •» 

.... - concert 'i with, them and all -thbse having notice of thX terms ofr .’ 

■' y "- sUjCh injunction: . " 


t / 1; , % 


’(a) Restraining them from enforcing, employing * 


the previsions of, or, relying , upon 18 U.S.C. Section 
»2516-2519 against this Plaintiff; 

f 

(b) I^irecting them to return to this Plaintiff 

* 

all recordings, .transcripts, logs, memoranda and writ- 
ings of whatever character containing or reflecting 


9 


information gained from unlawful interceptions of 
oral communications; and 

(c) Restraining them from using the contents 
of said oral communications and any leads or evi- 
dence derived therefrom in any manner whatever/ in- 
cluding but not limited to the dissemination and dis- 
closure of such communications/ leads evidence. 

3. That a permanent injunction issue on the same effect 
as. the preliminary injunction. 

4. ' That 18 U.S.C. Section 2516-2519, be declared un- 
constitutional on its face and as applied to this Plaintiff, 

5. That the Plaintiff be awarded damages in the sum of 

$41/090, .$5^ interest, costs of suit and a reasonable attorney 
fee, ' 

That the Plaintiff be awarded compensatory damages 
in the amouht of $100,000.00. 

7. And for such other and further relief as justice 
and equity require, 

DATED this ^^^^^~d ay of June, 1975. 

)< 

JOHN JOSEPH SALANITRO, SR., 

. . - Guardian of the Estate of 

. . JOHN JOSEPH SAEANITRO/ JR. 

\ AND JOSEPH JOHN SALANITRO, 
Plaintiffs, 






r 


1 



♦ ^ 


’S 






Attorney for Plaintiffs 
1431 First National Center 
Omaha, Nebraska 68102 

w ^ ' m 


\ 

% 

. \ 
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V STATE OF NEBRASKA) 

) S • S • 

COUNTS OF DOUGLAS) 

JOHN JOSEPH SALANITRO, SR., Guardian, being first duly 
sworn upon oath, deposes and says that he is the Plaintiff 
■in the above entitled action; that he has read the contents 
of the foregoing Pleading, and says that the allegations 
therein, contained are true as he verily believes , 





JOHN/ JOSEPH SA 
Guardian 





ITRO, SR., 


SUBSCRIBED AND SWORN to before me, a Notary Public, this 
[^ay of June, 1375. 





Notary Publxc 




Commons IN A CIVIL. ACTION ■ 


CJV, ) (i-ti) 

<Fom*rt]r 0, a form No. *i R«v. ) 


1 


States Sfetrirt Qlmirt 

FOR THE 

DISTRICT OF NEBRASKA 


Civil action file no. 


PAMEIA SALANITRO, 


Plaintiff 

V. 


SUMMONS 


ROBERT H. BORK# as Acting Attorney 
General of the United States/ et al./ 


Defendant 


l 


To the above named Defendant : 

You are hereby summoned and required to serve upon DAVID L; HERZOG , 


plaintiff ’s attorney , whose address is 1431 First National Center/ Omaha/ 
Nebraska/ 

an answer to the complaint which is herewith served upon you, within days after service of this 
summons upon you, exclusive of the day of ^rvice. If you fail to do so, judgment by default will be^ 



IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEBRASKA 


PAMELA EALANITRO, 

Plaintiff, 


J CIVIL NO. 75-0- a./ 0 


FILED 

district of NEBRASKA 


ROBERT H. BORK, as Acting J 

Attorney Ge]tieral of the ] 

United States; HENRY E. , ] 

,, PETERSON, as Assistant J 

Attorney General' of the j 

United States; RICHARD J 

KLElNpEINST,'Sis Director of . ] 

the Fedetal Bureau of InveSti- J 
gation; toLIAM E. ZLBIT, . 1 

Spec|,al Attorney, United . j 

Stated Depa^fment of Justice; ' J 

EDWARD ^ D. O^BRIEN, Special - - ] 

p Agent, ^Federal Bureau of . • ] 

* Investigation; ROBERT ^CRAFT; j| 

, ^RTHA ANN PITTARD; JAMES J 

* pUp^JSj JOHN pOE 1? JOHN bOE, - ) 

* ,II> JOHN DQE^ III; JOHN DQE IV; ] 

and, JOHN pOE y, real and true J 

' nan\0S Unifnowhi; Agents of the J 

^ Federal Bureau of Investigation, j 
'■ - ■=' / 1 
^ r , Di&f endants . J 


JUN 41975 

COMPLAIi^T j^EOR DECLARATORy> ^ 
RELIEF, 

MAGES TO^^^^^^THE'^^^^fe ~ 

federal statute, FOR A DE- 

CLARATION OF UNCONSTITUTION- 

alty, for damages and other 

RELIEF (THREE-JUDGE COURT 
requested — JURY. DEMANDED) 


i <mu 


^ - JURISDICTION , 

" * ;-!• _This Court has juris.diction under 28 U.S.C. Seption 

,1 . ' t 

^ 1 , 331 - ag?. thih action arises under the Constitution and laws 
.of the. United States, nipre particularly the First, Fourth, 

, Fifth, p sixth and Ninth Amendments to the Constitution and 

■ 18 U.S.C. Section 2516-2519? 28 U.S.C. Section 1361, as this 

,-r-' . 

action seeks, to compel the Defendants^ who are officers of 

the United States, to perform duties owed to the Plaintiff, 
^he anount'in controversy exceeds the sum of $10,000.00, ex-!- 
> elusive of 'interest and costs, * 

■- . ; p - NATURE OF CAUSE ' . 

- ‘ fc"'^ '2. - This ciyil action is brought to, restrain the .opera-. . 

^ ■ ir . *" * ,i ... 

"t±on arfd p.linforceinent pf 18 U;^.S.C. Sections 2516-2519,“ the. 
wiretap|>ihg and electronic ..suirveillance provisions of the 
Orohibus. Crime Act? to deplare said sections Unconsti^^ 

' . thtionai ari^ to re^Jtrain €he Defondantj^ apd others acting.’ 

' , , ■ , ' • - ' - 'V* 

,;'ih coheert with them from ■ eniploying the frhits of illegal 

„* ' ■ , ' « # - - ' ^ . 

- “activity pondheted under* the color of these, provisions of 
the Act.’tp harrpss and intimidate the Plairttiff. JThe Plain- 

■1 tiff also.' “seeks to .'enlpln invasion of her privacy by unlawful 




•»?} r « ' • 




.» l^ , , 

ft i ^ 


’ i { . 


r ^ - 


- 2 - 


electx^^nic swrvQillanqe not undertaken under color of >! said 


Act. 


PARTIES 


• ’■... 3;' y The Plaihtiff is , a citizen of the. United States, 


., ‘ 

4 ..^^ ^ 1 I-- 

'’y?i r,,""--’ 

f- ; •. . • 


V '.V 


and 'a resident of- the State of Nebraska. 


,V^‘ , ted 

. *• " , « 


4 . The Defendants ar,e officers and agents of the Uni- 

U ‘ „ s' • 

States., The designated -Acting Attorney General "pf the 




*' . r.UhXt^d States is the dhief law enforcement officeri- of^ the 

. ‘ fl, , • * 

. 4--- Federal Government. Defendant Kleindeins is Director of ‘ 

., , ‘the Federal Bureau of ^Investigation. Defendants Edward D. 

- 'a’f 'Q'Brien,«, Robert Kraft, Mai;tha Ann Piitard, -James Burns, ^ 

' ;• i'' John" Doe t, Johri Doe II, John Doe III, John Doe IVt and John 

. A - '.f,- . ... ‘ ^ 

^ “ " .>* -ii ' 

\ f - some of ;them, ,or, their predecessofi^ in office, are 

, »^rtd have been engaged in electronic Surveillance of the ^ 

■ ‘ f\,', - ' ■ ' - . ' 

. ,». :;y - Plaintiff, both ..under color of the Crime Control Act of 

', j ' ; , • ., 

: ‘ \r 19^8 is U.S.C*. section 2516-2519 and without the pretense^ 

* ■ ’ ’ A " - _ , *- -V • ' , rv •• •• - 

u ,.fs^’' pf .feuch.- alUthprity. although under color of flaw. The Defenr 




, i' 


‘ ‘ <3ants, or, some of them,- and their successors or predecessors 

r*’ ■' ' I f ' 

’.in^^Offxce, h^ engaged, jointly and severely, in using 

' - ^ -the. fruits Of illegal wiretapping and other illegal elec- • 

%■"” ’■* *• 

- r trpni.c surveillance' £o harrass and intimidate the Plaintiff 

, as* more fully set forth \below. These Defendants have t>eeh . 
,t , assisted in their activities by stheir agents, servants and - 




r“: > s i assisted ix\ their activities by «their agents, servants and 

’ t . and, by other persons hcting in concert with them. 

■ ^ T ' 

*” . * ■* 

y " .The a,ction of such persons . is under color of law. \ >r ~r 

, . ’.I ■ '%4.pf -■ ■ . . .... 


y *. . , , , FIRST CLAIM (THREE-JUDGE COURT) ' ' 

“ T . . y- I ' . ~ t« 

‘ 5"; . 'Acting .under the. purported authority of. the Criit]|e 


■V: 

"J*. -- ' 


'►■'S' 

"-yV ^ 




»-f;TiContro,I Act wiretapping provisions, -.18 u.S*c. -Section 2516- 
^ 2,519, the Defendants,, ' or ..some of them, or other persons act- 

vr*'v 

/ s ^ ing" in’ concert with them, obtained an Order authorizing 
, . interception of telephone gonyersatipns over telephone ‘number 

'’'"4,02-551-0854 and 402-551-1333 located at 4410 Davenpprt Street, 
OmahcUi .Nebraska. This. Order was obtained from Robert Van Pelt, 

**, . • ' * ' V . . 

" j* * United Staten- District Judge for the District of Nebraska on " . 
t November 9, 1973. . ^ ’■ 


. ^ >-v> 




k" ’ ' 


■ ^*r ■ 


V Jtf, 

. .. V 


1 1 


• k - 


1/ ^ jr ■ 


\ 


tk 


,^v 










A . 

y ' 




■ f )M 


♦v. r? f " ■ 

^ !‘il’ -i 

" “ t 

' % , 

J:i ■'■" 

. , V ’ "" 

■ -^ .*4 ' « 


' ' '“’” ' «, '■ 

, ■ ' infoJ^mation' and belief, during the period after , 

- - November 9, 1973, the Defendants, , or some of .them, or their ’ 
’servants and employees .or others acting in concert 
Jwith the^ overheard or assisted in the overhearing of tele- 
phone conversations and partipipated in dissemination: of ^ 


J/' 

those ‘ conversations and/or, the leads or evidence derived 
therefrom to others unknown to Plaintiff.:.-, 


^ « 


"I, 'jh 
'I* 




j. 


. t • V,v .7 r.> On information and, belief , the wiretap wasr.bbtained 

t ; s'*,' i, ^ ■*' ■. , - . 

J>y‘^hd through the use of ’ an Order obtained from Judge Richard 

r'*- t ' ■ ' ■ , 

■E., .Robinson, United* States,. District Judge for the District 

.. - " % ^ ' ■ ' ■ "* ,* • ,T 

authorizing interception of telephone conversations 
over, telephone humber 4Q2-345-0550 which .Order was obtained 

on or about,. December 2, 1970 to run to and including -December 

_ • - * * 

- 12; 1970, .The evidence obtained pursuant to said Order of, r 

Judge Robinson obtained on"of about December 2, 1970, was 
'suppressed and declared illegal within proceedings and rulings 
before this Court in Criminal 0164? and Criminal No. 71-0-127. 
Morewer, the evidence seized pursuant to said Wiretap Order . 

* issued' by Judge Robinson on December 2, 1970, subsequently sup- 
pressed were used by the Defendants in obtaining the Order 
issued by United .States District Judge Robert Van Pelt en- 

■‘tered on -November 9, 1973. 

, .. 8.„ The interception pf wire communications obtained 

by the Defendants on November 9, 1973, was undertaken in 
reliance upon the provisions of 18 U.S.C. Section 2516-2519. 

* ’ ' These sections are Vague and over-broad and intimidate ' 

, " . " . ■ ^ • ■ ; 

' *' " ' 

the" free exchange. of ideas, permit general ^searches ^ compel 
self-iincp4.minationV' permit, and have been construed by, the ' 
i^JDei^^dsinps' ho I^periaxt intrusions .into attorney-client, communi- ’ 


'•i ' t p “ “ 

' cations ,^'\^nd authorize "a impermissible invasio^ of the r 
' donstitutionaliy protected right of privacy. Thud, the 

^ " -v ' .1.. H- 

Crime Control Act wiretapping provisions are void, as vio- 
1^'tivec.bfk the First, -Fourth, Fifth, Sixth, and Ninth Amend- 
men’ts; ' ; „ ' ■ . ' - ' 

' , ' ' “ V ^ ‘ ‘ * ' ** ’ ^ 

/ 9. Ti^e Plaintiff has .no plain,* speedy and adequate 

'' .remedy at law. Privacy/ once- compromised, cannot .be restored. 

f ^ ^ 

‘ \ ’ ’ " • I - , 

. . ' ^ “ ' * ' ' ’ ■ 

» * r " , ^ ^ ^ ' 


'h ^ 


^ . 


*jr~ 

' *» 


' 4 ^ 




% V 4 ■, " ‘ "^^3^5" ’-.f '**' ’■' 


? ' ”• 
: ’f\, 


V. 1 , 


■ «^’ »r- ‘5 .,h >,,-** ' ‘«'*» 

I' ^ i 

•« >'^’-,'^*fr fit ^ 
. '' ’ » * , t, ^ !■ ,^j^ t 


r 4 - 


; -The: JD'efQndants or some of them/ threatened to use and have'.l ' 

' '♦#*■' '* *' 

threatened to use' the Crime Control Act wiretapping provisions 
/against the Plaintiff in the “future# and will dp so unless.. 


y* restrained, by this Court. 


•. 4 , 'T « ' « ff j 


SECOND CLAIM 


^ _ IQ. The Plaintiff incorporates and realleges Paragraphs 

s: t^i^rough " " , ; . * "- ■ '■• 

•til . ’ “ . t . . " .» 

1 ^ J 1 * ■" » 

* • ■ 'i 'll^* Using information obtained through illegal and- uncon-' ,. 

.1 " ' # ^ • 4 , ’ \ “ . i, . ‘ 'i •“ r " ‘ 

st,itdtiPnal wiretaps/' Defendant's/, or some of them/ and'^ their 

" / . ■ •’ . 

agents „and servants/ obtained search warrants for search 

‘ * ' - ' ■ - . ■ . ‘ - 

•; of the premises belonging, to the Plaintiff as her residence' * * , 

^ ■ or in which the Plaintiff has an interest at all relevant ‘ * . 

' mai;ei^ial times. ' Further/ Wslng the information obtained , 

^ ..'through "illegal" and- unconstitutional wiretaps, the Defendants, 

" oj^- some oft them'/ obtained an arrest warrant for the spouse , ' 

^ ’ ' " , " ' * ' ■ ■ ‘ . ' 

of 'the Plaintiff. ''’*■* ” . ■* • 

; “ '12. These warrants were based solely or almost, solely"/, 

" ' .. ,>r" upon information obtained through the wiretaps described 

. ^boyp.,, ’ . * o 

- ' ■< . ‘ 1 13.t , Upbp information , and belief. Defendants, or some of,, / 

,’ ,« them, have uSed the inforjnation obtained from, unconstitutional 

f,. u . ■. ■■ , -v.“- ■ ’■ •■ , , 

wiiretapS to foment "investigations of Plaintiff by State and , 

• These investigations are designed to and J ' 

i ft ^ ^ ■ 

• / ,t , 1 ' *SA®*^^ve the, effect of perventing the Plaintiff from carrying 

" “ ■ , . ‘ ‘ I 

- ■ - " ^ 1 " ‘ - “ ’ "I ■ ^ • 

•' *" ,om^n6rmal .and lawful business activities, from traveling in ' ; 

.. n?. J'-’-'. ' "■ . , ' - ' ■ . • 

ft ,j,r^,ipterestate commerce, ^rom enjoying a sense of privacy and 

' ^ 1 / ,* , solitude, and from exchanging ideas and associating with » 

'■ >■ rr'.' . ; !iJL " ' /"'’ ■ , 

' / ■ ^ 14.“ , The information obtained by the use of unconstitu- 

tion.al wiretaps is still in the" possession , of the v^fendants. 

' ’ -■ ' t- ■■ ' r V " ' ■ ’ * ' 

• . " The Defendants have used such information in the past to 

ft " harrass, intimidate and annoy the Plaintiff and will do so * 

I. ’ * t ‘ f * i 

in' the future unless restrained by this Court. The Plaintiff 
* has no speedy,, plain and adequate remedy at law to prevent 
such use by the Defendants, their agents and servants. " 


A 




.... ‘'V- 


“ 5.- 


THIRD CLAIM 


’• 15. Plaintiff incorporates and reall,eges Paragraphs 

5 through 14. . > 

. , , 16.' The applications for wiretap orders referred to in 

Paragraph 5 above were not based upon reasonable and probable 

- cause to believe- that, this Plaintiff was engaged in the tom-; 
mission of criminal offenses set forth in 18 U.S.C. Section 
25,16-2519. The applications for said orders were defective, 

used illegally seized evidence as part of the showing of pro- - 
bable cause and the orders issued pursuant to said applica- 
« t,.t ions were similarly deficient, defective and void. 

■ * - . V „ 

?v 

17 i Defendants and their agents and Servants are using- . 

, "/and -have threatened to use the evidence and information ob- 
‘ ’ ", - ■ 

' tained from the wiretaps alleged- above. The Plaintiff has * , 

. + - ' - V, 

’ no I speedy plain and adequate remedy at law,-, since, the 
,*^r'emedies^ available at law are limited to suppression of , 

evidence and do not extend to the prohibition of the use 

- the illegally obtained material other than in a trial 

tor hearing." • 

,r ^ ■ 

- ‘ 18. The Plaintiff has been subjected to and is subject 
.. . to immediate and irrepairable harm through -the use and threat- 
ened use of communications intercepted in violation of the 
, provisions of 18 U.S.C. 2516-2519 because her privacy has ■ 

' h?en, is and will be continually, invaded through such use 
in ways which damages cannot compensate.^ ' 

■ * FOURTH CLAIM ■ 

/ 19. Plaintiff incorporates and realleges Paragraphs 5 - 

•’,20.' Oh information and belief, since 1960, the exact 

' ■ V ■ ■■ 

date being unknown to the Plaintiff, the Defendant's, their 

.!• ' '• "" „ 

agents, „their servants and employees and their predecessors ' 

if ** - ‘ 

in office,, or their successors in office have at various 

p 

times conducted 'Unlawful electronic surveillance directed 

« *11 - 

against the Plaintiff and her constitutionally protected 
^residence and. have disseminated the fruits of such sur- 
veillance to various officers and agents of the United 


I 



States, the several states and other Government employees, 
as well as to private persons. 


21. • On information and belief, interceptions and in- ' , 

- vasions have taken place at times and places and directed 

against this Plaintiff, her home and residence. ■ 

22, These invasions and interceptions were undertaken 
in violation of the Fourth Amendment, and without authori- 
zation under any law of the United States, and without any “ 
.lawful authority whatever,. In addition the use of the 1970 , 

wiretap within the application for the 1973 wiretap con- 

*• ■* 

stitutes a patently illegal and felonious act as provided by 
18~U.S.C. Section 2511. In addition, this Plaintiff qualifies ^ 
as an aggrieved person under the, provisions of 1.8 U.S.C. 

If 

' •. Section 2518 (10. a) 

‘ 23. The PJ.aintiff has no plain, speedy and adequate re- 
medy at law to redress the immediate’ and irrepairable harm^ 
represented by the continued invasion of her premises, in- 
’terception of her conversations, the dissemination, disclo- 
sure and storage and use of the materials obtained thereby. 

* 

24. Pursuant to the Order of Judge Robert Van Pelt im- 

■V „ 

properly and illegally obtained by the Defendants, or some 
of them, agents of- the Federal Bureau^ of Investigation, on 
or about November 26, 1973, did, pursuant to an illegally 
obtained search warrant, seized cash in the amount of 
$41,090.55 from the residence of the Plaintiff at 902 
South 88th Street, Omaha, Nebraska, and this cash in the 
amount of $41,090.55 is now in the possession of and co- 

■ mingled jwith_other . f unds.Jthe-_sxact-Hvdxpj^^ of which 

are^- unknown to Plaintiff. 

WHEREFORE, Plaintiff prays as follows, to \^it: 

• 1. That a Three- Judge Federal Court be convened to 
hear the portions of this action designated as . "First Claim" 


and "Second Claim". 


7 


2. That a preliminary injunction issue to the Defendants, 
their agents, servants and employees and all those acting in 
concert with them and all those having notice of the terms f 
•of such injunction: 

(a) Restraining them from enforcing, employing 
the provisions of, or relying upon 18 U.S.C. Section 
2516-2519 against this Plaintiff; 

(b) Directing them to return to this Plaintiff 

* all recordings, transcripts, logs, memoranda and writ- - 

i * ' 

, ' ings of whatever character containing or reflecting 

information gained from unlawful interceptions of 

oral communications; and 
# ■ 

(c) Restraining them from using the contents 

' • of said oral communications and any leads or evidence 

derived therefrom in any manner whatever, including 
but not limited to the dissemination and disclosure 

’ Iff* 

” ,»of such communications, leads and evidence. 

.3. That a permanent injunction issue to the same effect 
as the preliminary- injunction. 

4. That 18 U.S.C. Section 2516-2519 be declared un- 
constitutional on its face and as applied to this Plaintiff. 

5. That the Plaintiff be awarded damages in the sum 

of $41,090.55, interest, costs of suit and a reasonable attor- 
ney fee. 

6. That the Plaintiff be awarded compensatory damages 
in the amount of $100,000.00. 


« 

7. And for such other and further relief as justice 

- ■ ‘ 
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11000 Wilshtre Boulevard 
Los Angeles, Calirornia 90024 
June l6j 1975 


. ■ ‘ ■ .. u" ■ 

’ ’ I ’ ' ' 

I J ' ^ < 

Mr. Edward Levi Re: John Joseph Salanitro Sr. 

Attorney General ' Guardian, vs. Robert H. Bork 

Washington, D.C. , ■ as Acting Attorney General 

of the United States, et al, 

, * , , . , 75-0-211; 

. . ' Pamela Salanitro vs. Robert H. 

; . , - Bork, as Acting Attorney 

' ’ General of the United States, 

. et al, 75-0-210 ' 


Dear Mr . -Attorney General: 

I have been named as a defendant in the civil action 
set out above which has uccii ril^u in United States District 
Court for the District of Nebraska, filed on June 4, 1975* 


All of my actions in connection with the subject 
matter of the suit set forth above were within the scope of my 
employment with the Federal Bureau of Investigation, and were 
done by me with good faith and belief in the lawfulness and 
responsiveness of my action. | 

I have not retained private counsel to represent me 
in this matter and it is my desire that the Department furnish 
representation for me in this same matter. | 







Sincerely yours, ; 


• %^lal Agent, FBI 

Los Angeles, California 

, ' , ■ ’ ■ . 

' b7C 



F n I 


f D-35 (Rrv. 




TransK.it the iollowin;? In 


AIRTBL 


Date: 6/J.6/75 


(TypTifTpiaifitexf or toM 

AIR MAIL 

(Priority) 


1 


DIRECTOR/ FBI 


A^TN: OFFICE OF LEGAL COUNSEL 


FROM 9 SAC, LOS ANGELES t^2-NEW) 

RE: 1^/7''/" JOHN OOSEPH /AL/miTRO, SR., vs 
/V /VroBERT H. BifeK/ET AL 

y ^ (U.S.D.C., /DISTRICT OF NEBRASKA) 
^ CIVIL ACTION J75-0-211 


PAMELA SALmy/tRO VS 
, . .ROBERT R./BORK, ET AL 

- (u.s.D.c. , District of Nebraska) 

.CIVIL ACT]50N # 75-0-210 

Enclosed for the Bureau are three (3) copies each 
of sunuvons and complaints in the captioned cases.. — Also 
enclosed is a personal letter from SA \ ^ ^ 

■the Los Angeles Division to EDWARD LEVI, Attopey General, 

dated 6/16/75. i 

i I" a 

Service of the enclosed summons and' complaint 
was accepted at Los Angeles and made by the U;.S. Marshal 
on 6/12/75. ^ 

SA i I is submitting a personal letter 

to the Attorney General requesting representation in ^is 

suit. It is requested that the enclosed letter from SA \ ( 

be delivered to the office of the Attorney General. 

) 

No letterhead memorandum enclosing the complaint 
is being submitted by Los. Angeles as Omaha is the situs of ^ 
action. ^ 

Information copy foie ’.Omaha in view of the fact 
that complaint filed Ithere. / J / ocaochED -i— 


2~Bureau (Encl's-8)^ 
1-Omaha (Info) 


((>) 

•Approved; , 


, Special Agent in Charge 


SEARCHED 

indexed 

SERIALIZED 


^^.COvcrrt’Yi^njt 1572^ 45 $*57*1 




V 


Assistant Attorney General 
Crininal Division 


July 29, 1975 


Director, FBI 


?A^:ELA SAXJ^niTRO V. TvOEERT il. BOBR, Gt al. \rfj¥^ ]! 
(U.S.D.C., D. ’JEB.) 

CIVIL ACTIOU >?0. 75~0<-210 Y / 

JOU« JOSEPH S7\LAHITHO, SR., V. ROBERT 51. at. 

(U.S.D.C., D. ?»FB.) / 

CIVIX, ACTIOi; NO. 75-0-211 ! 


In response to your ^erorandiun, with enclosures, 
dated June 24, 1S»75, captioned as above, your reference 
JCK:RLK:oBSraith:nih, the following information is 
cubjnitted. ... . . , * ...... ... . ... 

* This Bureau instituted or> investigation of 

I , 1^ which' is oncoincf, ‘ ^ 

to rietemlno If I 

I in violation 

of Federal law. As a result of tJiis investigation, an 
affidavit (attachirent 1) seeding authority to apply for 
a court order for the interception of w ire cornrmni cations 
emanc\tinq from telephones heinci used by I I 

I I was submitted 

to the Acting Attorney General on Novonber 2, 1973. The 
Assistant Attorney General, Crirdnal Division, approved 
,this request on I^ovenl>or 9, 1973, authorising the Bureau 
to intercept wire communications fer a tv?er.ty (20) day 
period to and f rest telephones bearing numbers 


On NovorJber 9, 1973, the docum entation requ esting 
electronic coverage of the activities of I I 

I I, and others was submit ted to United States 

District Judge Robert Van Pelt, District of *?c brasha, , ..p 

Omaha, by Departmental Attorney I I , Kansas City 


Omaha (62-3445) 
fy- .Los TUigolcs (62 New) 
^ - New York (62 Now) 

1 - Chicago (62-7218) 
(Bufile 182-2461)' 




SEARCHEO>X^DEXED.^ 
SER1ALIZED..^^IUD. . 

/>^81 — LOSANGEUa 



Assistant Attorney General 
Criminal Division 


Strike Force and Special Agent [ 


]. 


Judge Van Pelt approved this request and issued' an order 
authorizing the same. Surveillance was instituted on 
telephone number I \, an d 

on telephone number I I. 

These installations were discontinued on I 


Based on the results of information received 
from these installations which/ for example ^ indicated 
that I I 

I ], search 

warrants v;ere issued and executed on November 2 6/ 1973, 
which authorized a body search of the person of 


1/ and another individual and the 

• ^ 1 - ^ i . 1 Jf 


b3 

b6 

b7C 


search of various residences. Included in the residential 


searches were (1) F 


[home located at 

1 


(2) a 

residence located at 1 



where 


I 


f 

_ 1 


J/ Omaha, where 


it V7as determ ined through electronic surveillance and other 
investigation I I 


P Enclosed as attachment 2 is a copy of 

' ' person and 


an affidavit for search warrants for 

the above-described residences. Enclosed as attachment 3 is 
one copy 'each of *FD-302s which records the results of the 
above-referenced searches. 


1 


• On March 28, 1975, 

was indicted by a Federal Grand Jury at Omaha, Nebraska, 
for violations of Title 18, United States Code, Sections 1955, 
2, 1511, and 1952 ^ Prosecution on the above charges 
is pending. 


are: 


Employees of this Bureau identif ied as defendants 

(1) Special Agent I I , presently assigned b6 

to FBI Headquarte rs who has not been served with process; b7C 

(2) Special Agent I L presently assigned to our 

New York Office w ho was served on Jun e 11, 1975; 

(3) Special Agent I ~l, now assigned to the 

L Chicago Office v;h o v;as served on June 10, 1975, and • 

(4) ri-i.. Agent I |, presently assigned to the j 

bos Angeles Office who was served on June 12, 1975. J 




% 




Assistant Attorney General 

Criminal Division 

< 


Ke believe that at all times relevant to this 
Bureau ' s investigation of | ~\ , 

the defendant employees of this Bureau were acting 
v/ithin the scope of their duties as Special Agents of the 
FBI and in a good faith belief as to the reasonableness 
of any actions they took during this investigation. We 
urge they be represented by the Departmen t and enclose 
sep arately the requests of Special Agents | ~| 

and I T for this purpose. The request of Special Agent 


will be furnished you upon its receipt. 


For your information, the allegations made by the 
complaints herein were previously raised in a civil action 
case entitled " Ilax Abramso n, et al., v. John H. Mitchell, 
et al. , Civil Action No. 7l--0-1^3,'‘' your reference 
LPGIII:DJAnderson:paf , 117-45-1, filed in United States 
District Court, Omaha, Nebraska, March 18, 1971, which also 
involved a Title III interception. Enclosed as attachment 4 
is a copy of the complaint ^led in this action and the 
Government's answer thereto. The District Court dismissed 
the Abramson civil suit on July 20, 1971. The Court's 
Order of Dismissal and Memorandum Opinion thereon are 
enclosed as attachment 5. An appeal was taken from the 
Abramson dismissal order which did not raise the issues 
of the constitutionality of the Omnibus Crime Control Act, 
Title 18,^ United States Code, Sections 2516 - 2519, or 
the reque'st for a 3-judge court but was related to the 
issue of compliance with the act. The Appellate Court 
traversed and remanded for an evidentiary hearing on the 
latter issue. .(See attachment 6.) 

The relief requested by both complaints is 
substantially that sought in the Abramson case, supra. 
However, the complaint of | I does in 

addition allege that certain monies seized pursuant to 
an authorized search of his residence on November 26, 1973, 
included funds held by him as guardian for his minor 
children which he seeks to recover. He filed a civil 


b6 

b7C 
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Assistant Attorney General 
Crixainal Division 


. action for this purpose in the United States District Court 
against the United States which was dismissed May 15, 1974. 
For your assistance, a copy of his interview concerning 
this claim is enclosed as attachment 7. Enclosed as 
attachments 8 and 9 are the Government's Pretrial Brief and 
the Court's Memorandum Opinion in this litigation. 

Plaintiffs' complaints allege that they were 
individually subject to electronic surveillance 
since 1960. Enclosed as attachm.ent 10 is a copy of my 
memorandum to you dated June 24, 1975, captioned 
1 1 and Others; Electronic Surveillance” 

which sets forth this Bureau' s electronic coverage of 
I 1 , during the present criminal 

investigation and earlier electronic coverage of him. We, 
in addition, have reviewed the Electronic Surveillance 
(BLSUR) indices at both FBI Headquarters and our Om aha 
Office to de termine if I I , under 

that name or I I h as been 

subject to such coverage v;itb negative results. I 




. Plaintiffs allege further in their comp laints that 
the results o f th*is Bureau's investicration of the| 
activities of | _ _ have oeen 

disseminated to other Federal and state agencies. Our 
records ♦ indicate t hat investiga tive reports in conn ection 
with the l I operations of I 1 , have 

been furnished to only the United States Attorney, Omaha, 
Nebraska; the Strike Force, Kansas City, Missouri; and the 
Organized Crime and Racketeering Section, Criminal Division, 
Department of Justice. 

Plaintiffs' complaints additionally allege that 
the application for authorization for a Title III in tercept 
in the present crimi nal investigation of | I 

^ I I , was based on information obtained during 


- 4 - 
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Assistant Attorney General 
Criminal Division 


the course of the authorized Title III intercept in 
* the Abramson case referred to above. We believe a 
review of the material contained in attachment 1 
will demonstrate such allegations are v;ithout ' 
foundation . 

It would appear that the defense of 
res adjudicata could be made to the claim of 

/ for the recovery 

of a portion of the money seized from his residence 
on November 26 , 1973. 

Plaintiffs allege that Sections 2516 - 2519 
of Title 18, United States Code, are unconstitutional 
as violative of certain of their constitutional rights 
and request the S-judge court to litigate this issue. 

We recognize that the District Court is not bound by 
the prior ruling of the court in the Abramson case, supra . , 
with regard to these issues, but it would appear that 
such decision would be persuasive in ruling on the 
identical claims raised here. 

V 

Since I I had no pro- 

prietary »interest in the premises subject to the Title III 
intercepts which were directed a t I I 

I I , we do not believe she 

has standing to maintain her cause of action. We suggest 
as furth’er defenses that: (1) both complaints fail to 
state a claim upon which relief can be granted; (2) this 
action seeks equitable relief enjoining a criminal action 
which is granted only in extraordinary circumstances 
which does not appear here; (3) Title 18, United States 
Code, Section 2520, provides a complete defense for the 
claim of damages in this action; arid (4) the doctrine of 
official immunity. 


- 5 - 
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Assistant Attorney General 
Criminal Division 



Wi th reference to the allegati ons contained in the 
complaint of | we suggest the 

follov;ing responses. 

b6 

1) The Federal defendants deny the allegation b 7 C 

contained in paragraph 1 of the complaint. ' , 

2) Paragraph 2 of the complaint pleads no facts 
which require an answer but if it does, such allegations 
are denied. 

3) The Federal defendants admit the allegations 
contained in paragraph 3 of the complaint. 

4) The Federal def endants admit that defendants 

I i and I I are officers and agents 

of the United States as alleged in paragraph 4 of the 
complaint but deny all other allegations contained therein. 

5) The Federal defendants admit that on 
November 9, 1973, they obtained an order from United States 
District Judge Robert Van Pelt authorizing i nterception of 
communications from and to telephone numbers I 

n~ Th4 

Federal defendants allege that ] 

had no prpprictary interest in the above-described premises. 133 

6 ) The Federal defendants admit that j 


I /but deny all other 

allegations contained in this paragraph. 

7) The Federal defendants admit that evidence 
obtained pursuant to an order dated December 2, 1970, 
issued by United States District Judge Richard C. Robinson 
authorizing interception of certain electronic communica- 
tions was suppressed as alleged in paragraph 7 of the 
complaint but deny all other allegations contained herein 
^ which allege the Federal defendants used any evidence, 
suppressed or not, obtained as a result of the order of 
December 2, 1970, in obtaining the order for interception 
of communications here in issue. 
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Assistant Attorney General 
Criminal Division 


8) The Federal defendants admit the allegations 
contained in the first sentence of paragraph 8 of the 
complaint. The remaining allegations contained in this 
paragraph are conclusions of law which require no answer. 

9) The Federal defendants deny the allegations 
contained in paragraph 9 of the complaint. 

10) The Federal defendants incorporate and reallege 
their answers to paragraphs 5 through 9. 

11 through 14) The Federal defendants deny the 
allegations contained in paragraphs 11 through 14 of the 
complaint. 


15) The Federal defendants incorporate and reallege 
their answers to paragraphs 5 through 14 of the complaint. 

16 through 18) The Federal defendants deny the 
allegations contained in paragraphs 16 through 18 of the 
complaint . 


19) The Federal defendants incorporate and reallege 
their answers to paragraphs 5 through 18 of the complaint. 

20 through 23) The Federal defendants deny the 
allegations contained in paragraphs 20 through 23 of the 
complaint . 


24) The Federal defendants deny the allegations 
containe’d in paragraph 24 of the complaint, except to the 
extent it is alleged certain monies were seized fr om the 
residence of I I located at I I 

I I v/hich is admitted . The Federa l 

defenda nts allege t he am.ount of money seized was 


b6 
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and not[ 


as alleged in this paragraph. 


Pursuant to a conversation with | | 

of your office, we have not, at his suggestion, responded 
to the allegations contained in the complaint of | 


Enclosures (13) 



O^TIONA^ WO. 10 

J’JVY 1073 COJTION 
C$A r^MRT <41 C^Al tot«ii.« 

UNITED STATES GOVERNMENT 

Memorandum 




TO : DIRECTOR, FBI date: 11/5/75 

1/ (ATTN:- OFFICE OF LEGAL COUNSEL) 

PROM (?.4l/ADIC, LOS ANGELES (62-7608) (RUC) 


SUBJECT/' JOHN JOSEPH SALANITRO, SR. 
Versus 

ROBERT H. BORK, 

ET AL 

(USDC, District of Nebraska) 
Civil Action Number 75-0-211 


PAMELA SALANITRO 
Versus 

ROBERT H. BORK, 

ET AL 

(USDC, District of Nebraska) 

Civil Action Number 75-0-210 

Re telephone call to Omaha, dated 11/4/75. 

As per referenced telephone call with Omaha, 
it was determined that no new information has been received 
nor filed on the above captioned matter. As captioned civil 
action is being brought in the United States District Court, 
District of Nebraska, Omaha is the office of origin in this 
matter and no further action is pending in Los Angeles . 


It should be noted that SA I I . a 

defendant in this matter, is currently assigned to the Los 
Angeles Division. 

Instant matter is being RUC'd pending further 
developments in United States District Court, District of 
Nebraska . 


r 

I 

I 


2 - Bureau 
Omaha 

\^^^Los Angeles, 


/2 - -0 
SEARCHED 



dmcECOfiv. , 

FILED QJ^ 

Buy U.S, Savings Bonds Keiularly on thr "Payroll Savings Plan 
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